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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1891-61 


Max Hmmsca, P.O. Box 5355, Columbia, South Carolina 
Otec T. Dusassorr, P.O. Box 142, Aiken, South Carolina 
Joun W. Gatsreatu, 42 East Gay Street, Columbus, Ohio 
Tromas JoserH Kewty, 6503 Brighton Avenue, Baltimore, 

Maryland, Plaintiffs 
v. 
Frank W. McCoxiocs, Chairman, Pam Ray Rocers, 
Member, Grratp A. Brown, Member, Joun H. Fannina, 
Member, Boyp Lrevom, Member, Nationat Lasor Re- 


tations Boarp, 1717 Pennsylvania Avenue, N.W., 
Washington, D. C., Defendants. 


Complaint 


(To Require Board to Assert Jurisdiction Over Business 
of Plaintiffs and For Declaratory Judgment) 


The Plaintiffs, Max Hirsch, Oleg T. Dubassoff, John W. 
Galbreath and Thomas Joseph Kelly, for their cause of 
action, represent to the Court as follows: 


Counr Onze 


1. This action arises under the National Labor Relations 
Act, as amended (61 Stat. 136, 29 U.S.C. Section 141, et 
seq.), hereinafter referred to as the ‘‘Act’’, and particu- 
larly under Sections 141, 157 and 159 of said Act. This 
Court has jurisdiction under Section 10 of the Administra- 
tive Procedure Act (60 Stat. 237, as amended, Title V, 
US.C., Section 1001, et seq.) under Title 28 U.S.C. § 1337 
62 Stat. 93. 


2. Plaintiffs are all individual employers engaged in the 
operation of racing and training of horses in the several 


2 
(Filed June 12, 1961) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1891-61 


Max Uimscx, P.O. Box 5355, Columbia, South Carolina 
Otxece T. Dusassorr, P.O. Box 142, Aiken, South Carolina 
Joun W. Garpreatu, 42 East Gay Street, Columbus, Ohio 
Tuomas JoserH Ketiy, 6503 Brighton Avenue, Baltimore, 

Maryland, Plaintiffs 
v. 
Frank W. McCvutiocu, Chairman, Pour Ray Rocess, 
Member, Geratp A. Brown, Member, Joun H. Fannixe, 
Member, Boyp Lezpom, Member, Nationat Lasor RE- 


tations Boarp, 1717 Pennsylvania Avenue, N.W., 
Washington, D. C., Defendants. 


Complaint 


(To Require Board to Assert Jurisdiction Over Business 
of Plaintiffs and For Declaratory Judgment) 


The Plaintiffs, Max Hirsch, Oleg T. Dubassoff, John W. 
Galbreath and Thomas Joseph Kelly, for their cause of 
action, represent to the Court as follows: 


Count Onze 


1. This action arises under the National Labor Relations 
Act, as amended (61 Stat. 136, 29 U.S.C. Section 141, et 
seq.), hereinafter referred to as the ‘‘Act’’, and particu- 
larly under Sections 141, 157 and 159 of said Act. This 
Court has jurisdiction under Section 10 of the Administra- 
tive Procedure Act (60 Stat. 237, as amended, Title V, 
U.S.C., Section 1001, et seq.) under Title 28 U.S.C. § 1337 
62 Stat. 93. 


2. Plaintiffs are all individual employers engaged in the 
operation of racing and training of horses in the several 


3 


| states, as hereinafter more fully described. In the course 
of their operations they employ grooms, exercise boys, hot 
| walkers, foremen and assistant foremen, night watchmen 
| and business agents. Hach Plaintiff is an employer within 
| the terms and provisions of Sections 2(2) and (7) of the 
| Act, and the employees above described are employees 
within the meaning of Section 2(3) of the Act. Hach Plain- 
, tiff employer is in interstate commerce, or in operations 
affecting commerce within the meaning of Sections 2(6), 
: (7) and all the representation petitions, (as hereinafter 
described) are within the terms and conditions of Section 
9(c)(1) of the Act. 


, 8. On or about November 3, 1960, Local 917 of the Inter- 
: national Brotherhood of Teamsters, Chauffeurs, Ware- 
: housemen and Helpers of America, (hereinafter called the 
: Union”), filed with the New York State Labor Relations 
| Board representation petitions for the employees of each 
of the four employer Plaintiffs. The New York State 
| Labor Relations Board scheduled hearings on the petitions 
| as filed by the Union in November, 1960, but these hearings 
i were adjourned sine die after the Plaintiffs appeared spe- 
cially before that New York Board and advised the New 
York Board that certain other owners and trainers had 
| filed requests with the National Labor Relations Board (of 
whom the Defendants are members thereof) for advisory 
i opinions on whether the National Board would assert juris- 
diction over their operations. 


4, On April 4, 1961, employer Plaintiffs Max Hirsch and 

. Oleg T. Dubassoff each filed a representation petition with 

: the National Labor Relations Board in the Eleventh Region 

(Winston-Salem, North Carolina); employer Plaintiff 

John W. Galbreath filed a representation petition in the 

Ninth Region, (Cincinnati, Ohio), and employer Plaintiff 

: Thomas Joseph Kelly filed a representation petition in the 

. Fifth Region (Baltimore, Maryland) of the National Labor 
Relations Board. 
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5. The operations of each of the Plaintiffs involve inter- 
state commerce or have a substantial effect on interstate 
commerce. Each of the employer Plaintiffs will usually 
stable some of their horses in the State of New York from 
March through November, but while stabled there the 
horses will also be raced in a number of other states. In 
some cases, the horses will be away from New York State 
for two months during this period. The employees in- 
volved in each of the representation petitions filed with 
the Board accompany the horses to each track to care for 
them. The employees of each of the employer Plaintiffs 
will work in New Jersey, Massachusetts, Illinois, Delaware 
and other states, in addition to New York, during the racing 
season in the latter states. From the months of November 
through March, the employers, together with the employees 
involved in this action, will travel south and either train 
yearlings in training centers located in South Carolina or 
Texas and enter the horses in races in Florida, Kentucky, 
Maryland and other southern states, never returning to 
New York during that period. Racing the horses of each 
of the employer Plaintiffs at race tracks situated sit- 
uated throughout the country is but one aspect of the 
larger operation of each which involves the breeding and 
training of horses. Breeding and training are conducted at 
the farms or training centers of each of the employer Plain- 
tiffs, and their employees will work at these training centers 
and farms and will also generally perform the same duties 
which they would perform at the race tracks proper. None 
of the breeding and training centers of the employer Plain- 
tiffs are located in New York. 


6. The employer Plainitffs do not own or operate the 
race tracks; they have no connection with the selling or 
redemption of mutuel tickets; they have no connection 
with the admission of spectators or the selling of refresh- 
ments or programs to the spectators. Racing is a sizeable 
industry in the United States and has a considerable impact 
on its economy. Racing is conducted in thirty (30) states 


5 


‘at more than a hundred race tracks. In the year 1960, the 
‘revenue collected by the various states from racing activi- 
ties amounted to more than $250,000,000, and the amount 
paid for mutuel exceeded $2,500,000,000. Attendance at 
ipaces in the United States exceeded 33,000,000 for the year 
'1960. The various state racing associations of the United 
‘States paid to owners of horses over $85,000,000 in purses 
‘jn 1960, and the racing industry employs over 50,000 people 
who receive wages and salaries exceeding $200,000,000 per 
year. The Thoroughbred Industry, that is, horse racing 
‘exclusive of harness and quarter horse racing, has a cap- 
‘ital investment estimated at $2,000,000,000. Essential to 
ithe racing of horses, and a leading industry, are the thor- 
oughbred breeding farms. There are over 1800 such breed- 
‘ing farms located in the United States, Canada, Cuba, 
‘Mexico and the British West Indies. There are approxi- 
‘mately 30 breeding farms in New York, 150 in California, 
and over 200 in Kentucky. Stud fees for a stallion run as 
high as $10,000. 


In addition to racing and breeding of horses, consider- 
able sums are spent in the purchasing of horses. Two prin- 
‘cipal sales centers are in Keenland, Kentucky, and Sara- 
‘toga, New York. Over $10,000,000 was spent in the pur- 
i chase of horses in 1959. In addition to sales centers, indi- 
viduals will often purchase foreign horses for breeding 
and racing purposes. Horses may be sold for as high as 
$50,000 to $100,000. The cost of keeping a horse at a race 
track ranges from $400 to $500 a month. 


7. The interstate activities of Plaintiff Max Hirsch are as 
follows: Plaintiff Hirsch is an owner of horses as well as 
‘a public trainer. During the months of November through 
: March, Hirsch operates two training stables, one in Texas 
' and one in Columbia, South Carolina. During this period 
he will, on occasion, enter horses in race meets in Florida 

| and Maryland. Employees of Hirsch, included in the rep- 
resentation petition filed by him with the Board, who work 
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in Texas during these months will not report to New York 
until some time in May. From March through November, 
Plaintiff Hirsch operates two racing stables, one in New 
York and one in New Jersey, and will participate in racing 
meets in New York, South Carolina, Delaware, New Jersey, 
Illinois and Kentucky during this time. At the time of the 
filing of the representation petition with the Board by 
Plaintiff Hirsch, twenty-two of his employees, whom the 
Union seeks to represent through the State Labor Rela- 
tions Board of New York, were working in South Carolina, 
and ten employees were working in the State of New York. 
During the period of March 15 through April 10, 1961, nine 
of the employees of Plaintiff Hirsch arrived in New York 
from Aiken, South Carolina. During this period, Plaintiff 
Hirsch made two shipments of horses and grooms to Mary- 
land and additional shipments to Virginia and Lexington, 
Kentucky. Some of the employees in the unit sought by the 
Union accompanied the horses to these points outside the 
State of New York. On April 4, 1961, six employees of 
Plaintiff Hirsch traveled to New Jersey and remained 
there until the end of May. Additional horses were shipped 
by Plaintiff Hirsch from South Carolina to New Jersey, 
and at that time the total number of employees in New 
Jersey became ten. In April, May and June (to date) of 
1961, Plaintiff Hirsch raced his horses simultaneously in 
New York and New Jersey. After ten weeks’ racing in New 
Jersey, Plaintiff Hirsch will race his horses in Delaware 
for two months, approximately until the end of July. In 
the beginning of August of this year, some of the employees 
of Plaintiff Hirsch then in Delaware will return either to 
New York or to New Jersey. During this period some of 
the employees of Plaintiff Hirsch will be sent to Illinois 
where they will remain from three weeks to two months. 
In the fall of the year (October and November), the em- 
ployees of Plaintiff Hirsch will spend approximately five 
weeks at the Maryland race meets. Plaintiff Hirsch will 
also race some horses in the State of Kentucky during the 
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year. Employees of Plaintiff Hirsch are not attached to 
a particular state or a particular race meet, and during the 
periods mentioned above, they will be constantly rotated 
among the States of New York, New Jersey, Delaware, 
Illinois, Maryland and Kentucky. 


Other interstate activities of the employees of Plaintiff 
Hirsch within the unit involve the meeting of horses coming 
in from South America. These horses usually are shipped 
to Miami, Florida, and then are usually transported by the 
employees of Hirsch from that point to a farm or training 
center. Of all the employees sought to be included within 
the unit, a majority are residents of the State of South 
Carolina. The total income of Plaintiff Hirsch’s racing 
and training of horses in 1960, from sources outside of the 
State of New York, exceeded $86,000. The total amount 
of purchases made by Plaintiff Hirsch from outside the 
State of New York exceeded $44,000 in 1960. The states 
from which the above income was derived, and in which 
the purchases were made, include South Carolina, New 
Jersey, Delaware, Maryland, Texas and Illinois. The ap- 
proximate total cost of transporting horses from state to 
state, whether by train, plane or van, exceeded $23,000 in 
1960. Plaintiff Hirsch pays unemployment insurance in all 
states in which his employees work from time to time and 
his employees are compensated in accordance and in com- 
pliance with the Fair Labor Standards Act. All of the em- 
ployees of Plaintiff Hirsch included in the unit sought by 
the Union have common working conditions and all such 
' employees, irrespective of the state in which they are cur- 
; rently employed, would be considered by the National La- 
| bor Relations Board to comprise an appropriate bargain- 
ing unit, 


8. The interstate operations of Plaintiff Oleg T. Dubas- 
| soff are as follows: Plaintiff Dubassoff is a public trainer 
who operates a racing stable for various owners of horses. 
He train horses for owners who are residents of New York, 
Texas and Massachusetts. For these services he is paid 
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on a per diem basis for the care and maintenance of these 
horses, and participates on a percentage basis on the win- 
nings of these horses. 


He employs such employees as grooms, exercise boys and 
occasionally hot walkers in many different states. One or 
two of the employees in the unit always accompanies a 
horse when it is shipped from one race location to another, 
whether these locations are within the same state or in dif- 
ferent states. Plaintiff Dubassoff’s entire racing opera- 
tion, including the subject employees, spend the winter from 
November through March in Aiken, South Carolina. Dur- 
ing the racing season, from March through November, 
Plaintiff Dubassoff participates in races conducted in New 
York, Delaware, New Jersey, Massachusetts, Rhode Island 
and Kentucky. In November, 1960, when the Union made 
its claim of representation before the New York State La- 
bor Relations Board, six employees of Plaintiff Dubassoff 
in the proposed unit were working in South Carolina, and 
nine were working in New York State. At the time of the 
filing of the representation petition by Plaintiff Dubassoff 
with the Eleventh Region of the National Labor Relations 
Board, said Plaintiff had eighteen employees working as 
grooms and exercise boys, seven of whom were located in 
New York, and eleven of whom were located in Aiken, 
South Carolina. In accordance with the usual procedure 
followed by Plaintiff Dubassoff in his racing operations, 
as many as six employees may be located in Delaware for 
approximately one to two months in May and June while 
other employees are in New York, Massachusetts, or Rhode 
Island. Plaintiff Dubassoff reserves a number of stalls at 
the Delaware race tracks during the meets there in the 
months of May and June. During the month of July, one 
to three employees of Plaintiff Dubassoff will be working 
in New Jersey while other of his employees are in New 
York, New England or Maryland. The employees who will 
work for Plaintiff Dubassoff in Delaware, New Jersey, 
Massachusetts and Rhode Island will include some of the 
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employees working in New York and some currently work- 
ing in South Carolina. During the racing seasons, Plain- 
tiff Dubassoff will regularly transfer employees from one 
state to another as part of their employment. Employees 
i are not assigned to states or race locations but frequently 
move from state to state. A majority of the employees of 
| Plaintiff Dubassoff are residents of states other than New 
: York. More than 75% are residents of South Carolina. 
| Seven of the current eighteen employees were hired in 
South Carolina between November, 1960 and March, 1961. 
' During the period between March and November, all seven 
will be transferred to other states where they will continue 
to work until the racing seasons ends in the North and the 
employer and employees return to South Carolina. 


Other interstate activities of the employees include the 
: accompanying of horses when they are shipped to the farm 
: for rest and/or medical treatment; also when horses are 
purchased from South America or countries in Europe, the 
: employees are required to meet those horses at a point of 
debarkation in the United States and to take care of the 
horses until they reach their destination in the United 
States. Such employees have common working conditions, 
and all such employees irrespective of the state in which 
| they were currently employed by Plaintiff Dubassoff, would 
be considered by the National Board to comprise an appro- 
| priate bargaining unit. Local Union 917, involved in this 
proceeding before the New York Board, indicated that it 
: would consent to such unit only, however, if restricted to 
those employees currently employed in New York State. 


The total income from Plaintiff Dubassoff’s racing and 
training of horses in 1960, from sources outside of the State 
of New York, exceeded $75,000. The total amount of 
| money spent in the purchase of horses and feed, supplies 
: and equipment in 1960 from sources outside of New York 
State exceeded $12,000. The states from which the above 
| income was derived, and from which the purchases were 
' made included Delaware, New Jersey, Massachusetts, 
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Rhode Island, South Carolina, and France. The approxi- 
mate total cost of transporting horses from state to state by 
Plaintiff Dubassoff via train, plane or van exceeded the 
sum of $11,000 in the year 1960. The principal place of 
business of Plaintiff Dubassoff is located in Aiken, South 
Carolina. Plaintiff Dubassoff complies with the various 
state laws which require withholding and unemployment in- 
surance. Plaintiff Dubassoff is also required to and does 
comply with the Fair Labor Standards Act. 


9. The interstate operations of Plaintiff John W. Gal- 
breath are as follows: Plaintiff Galbreath owns and op- 
erates a racing stable, and in connection therewith employs 
grooms, exercise boys and hot walkers. The operations of 
Plaintiff Galbreath and his employment practices are simi- 
lar to those outlined for Plaintiffs Hirsch and Dubassoff in 
the above paragraphs but differ only in the following re- 
spects: During the New York racing season from March to 
November, Plaintiff Galbreath will race in New York, Mary- 
land, New Jersey, Kentucky and Ohio. From November 
through March, Plaintiff Galbreath will conduct his racing 
operations in the State of Florida. In addition to Plaintiff 
Galbreath’s racing operations in the above mentioned 
states, he also owns and operates a breeding farm in Ken- 
tucky, and a training center in Ohio. Plaintiff Galbreath 
presently has in his employ in New York State twelve 
grooms, seven exercise boys and three hot walks in addi- 
tion to two foremen and a watchman. Most of these em- 
ployees accompanied the stable of Plaintiff Galbreath to 
Florida in November of 1960. 


While in the State of Florida, Plaintiff Galbreath hires 
five or six grooms, five or six exercise boys, and one or two 
hot walkers. On returning to New York on March 17, 1961, 
there were approximately twenty-seven or twenty-eight 
employees who came from Florida with the stable of Plain- 
tiff Galbreath. The majority of these employees were hired 
by Plaintiff Galbreath in Florida. At the time of the filing 
of the petition before the Regional Director of the National 
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Labor Relations Board of the twenty-six employees work- 
ing for Plaintiff Galbreath, twenty-four were in New York, 
and two were in Lexington, Kentucky. In addition to rac- 
ing horses, Plaintiff Galbreath purchases horses at the 
' public auction in Lexington, Kentucky, and Saratoga 
. Springs, New York. Frequently employees of the unit 
' sought will accompany the horses to Kentucky, Ohio or 
| Florida. The principal business location of Plaintiff Gal- 
breath is located in Columbus, Ohio. Plaintiff Galbreath 
| complies with various state laws in respect to workmen’s 
compensation and unemployment compensation, and all his 
employees are compensated in compliance with the Fair 
Labor Standards Act. 


| The total income from Plaintiff Galbreath’s racing, 
: breeding and sale of horses in 1960 exceeded $129,000. 
: The total amount of money spent in the purchase of horses, 
feed and equipment in 1960, from sources outside of New 
' York State, exceeded $24,000. The approximate total cost 
of transporting horses from state to state, via train, plane 
and van exceeded the sum of $11,000 in 1960. The states 
i from which the above income was derived, and in which 
the purchases were made, include New York, Maryland, 
' Florida, New Jersey, Kentucky and Ohio. All of the em- 
i ployees of Plaintiff Galbreath included in a unit sought by 
the Union have common working conditions, and all such 
employees, irrespective of the state in which they are cur- 
rently employed, would be considered by the National La- 
: bor Relations Board to comprise an appropriate bargain- 
ing unit. 

10. The interstate operations of Thomas Joseph Kelly 
' are as follows: Plaintiff Kelly is a public trainer who 
trains horses owned by residents of Florida, Pennsylvania 
and New Jersey. Plaintiff Kelly became a public trainer 
on or about September 1, 1960, and prior to that time, he 
was himself employed by an owner to train horses. The 
: operations and employment practices of Plaintiff Kelly are 
similar to those alleged above for the other three employer 
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Plaintiffs but differ only in the following respects: During 
the four months ending December 31, 1960, Plaintiff Kelly 
received all of his income of approximately $30,000 from 
sources outside the State of New York. On the basis of a 
full year’s activity, Plaintiff Kelly estimates that his earn- 
ings from outside the State of New York will exceed $75,- 
000. During the four-month period described above in 
1960, Plaintiff Kelly operated as a public trainer and pur- 
chased feed and equipment and other supplies necessary 
for his operations from points outside the State of New 
York. The amount of such purchases exceeded $10,000. 
During these four months, Plaintiff Kelly spent approxi- 
mately $8,000 for transporting horses and employees to the 
various states, and since September 1, 1960, Plaintiff Kelly 
has conducted his racing activities in Kentucky, New Jer- 
sey, Maryland, Florida and New York. In the year 1961, 
Plaintiff Kelly intends to race in addition to the above men- 
tioned states in the States of Delaware, South Carolina and 
Tllinois. Plaintiff Kelly has seven employees who are em- 
ployed as grooms and six employees employed as exercise 
boys. Twelve of these thirteen employees worked for 
Plaintiff Kelly until March 12, 1961, when they and the 
horses trained by Plaintiff Kelly arrived in the State of 
New York. Over one-half of the employees mentioned 
above, who are sought in the unit by the Union, are not resi- 
dents of the State of New York, and were originally hired 
outside the State of New York. During the month of Octo- 
ber 1960, Plaintiff Kelly had eight or nine employees en- 
gaged in racing, of whom five were then in Kentucky, and 
three or four in New York. The five employees were in 
Kentucky for the entire month of October, and these five 
returned to New York in November. Plaintiff Kelly left 
New York in the middle of November 1960 with seven 
employees, and hired additional employees in Florida. Of 
the fourteen employees who worked for him in Florida, all 
but two or three returned to New York in March, 1961. 
During the New York racing season (March through No- 
vember), Plaintiff Kelly will operate a stable at Belmont 


Park in the State of New York, and during this period, the 
horses and employees will be sent to New Jersey, Dela- 
ware, Maryland and Kentucky. Although the period of the 
stay of the employees in these states will vary, it will, in 
almost all cases, exceed five days, and the employees and 
the horses, at the conclusion of the out-of-state race meets, 
or at the conclusion of the out-of-state season, may return 
to New York but, in many cases, may work in one or more 
other states. In November of each year, Plaintiff Kelly 
and his employees will move to Florida. Prior to moving 
to Florida, Plaintiff Kelly and his employees, who worked 
in New York, will engage in racing in Kentucky or South 
Carolina. During the period of December 1 to March 15 
of each year, Plaintiff Kelly will operate at two locations 
in Florida, one at St. Lucy and the other at Hialeah. In 
both of these locations, grooms and exercise boys will per- 
form the same duties and do the same work which they did 
in New York and the other states described above. St. 
Lucy in Florida is a training center and the horses that 
arrive there come from Kentucky accompanied by one of 
the grooms in the unit covered by the petition filed by the 
Union. All of the employees of Plaintiff Kelly sought to 
be included in the unit sought by the Union have common 
working conditions and all such employees, irrespective of 
the state in which they are currently employed, would be 
considered by the National Labor Relations Board to be 
an appropriate bargaining unit. 


The principal place of business of Plaintiff Kelly is in 
Baltimore, Maryland. 


ll. After the filing of aforementioned representation 
petitions by each of the employer Plaintiffs, the Regional 
Director of the respective Regions in which the petitions 
were filed, between April 17 and April 24, dismissed each 
of the petitions. Thereafter, in accordance with the Act 
and the rules of procedure of the National Labor Relations 
Board, each of the employer Plaintiffs appealed to the 
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Board the decisions of the Regional Directors in dismiss- 
ing the petitions theretofore filed by the employer Plain- 
tiffs. 

12. On June 7, 1961, counsel for the employer Plaintiffs 
was notified by George A. Leeb, Associate Executive Sec- 
retary of the Board that: 


“The Board has carefully considered your Request 
for Review of the Regional Directors’ dismissals of 
the petitions in the above cases and decided that in 
view of the Board’s decisions in Meadow Stud, Inc., 
130 NLRB No. 121 and William H. Dixon, 130 NLRB 
No. 122, it would not effectuate the policies of the Act 
to assert jurisdiction over the Appellant and the Re- 
gional Directors were warranted in dismissing the pe- 
titions.”’ 


13. The Board, by affirming the dismissal of the petitions 
filed by each of the Plaintiffs herein with the Regional Di- 


rectors, unlawfully exceeded the scope of its statutory au- 
thority because the operations of each of the employer 
Plaintiffs, as set forth above, have a substantial effect on 
interstate commerce, and the effect of labor disputes in- 
volving each of their operations, has a substantial effect on 
interstate commerce. Further the operations of each of 
the Plaintiffs met the jurisdictional standards of the Board 
prevailing on August 1, 1959 and, therefore, under Section 
14 (c)(1) of the Act, the Board was required to assert jur- 
isdiction over any labor dispute involving each of the Plain- 
tiffs because the Board’s standards in effect on August 1, 
1959 were met. 


14. The Board, contrary to law, based its decision on the 
petitions filed by each of the employer Plaintiffs herein on 
two advisory opinions rendered recently by said Board, 
Meadow Stud, Inc., 130 NLRB No. 121 and William H. 
Dizon, 130 NLRB No. 122, which held that the Board would 
not assert jurisdiction over labor disputes involving the 
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operations of horse owners and horse trainers, which op- 
| erations are similar to those of the employer Plaintiffs 
: herein. Therefore, the decision of the Board on the instant 
. petitions was based on a blanket exclusion and a policy 
decision not to assert jurisdiction over labor disputes in- 
volving such operations regardless of the fact that the op- 
erations of each of the employer Plaintiffs comes within 
| the Board’s standards of August 1, 1959, and that labor 
| disputes involving the operations of each of the Plaintiffs 
: have a substantial effect on interstate commerce. The 
Board’s action is contrary to law, and the Board has 
thereby failed and refused to abide by the provisions of 
' Section 14(c) (1) of the Act, and has further acted arbi- 
trarily and capriciously and not in accordance with the law 
in reaching such decision. 


15. The decision of the Defendants in refusing to assert 
jurisdiction over labor disputes involving operations of 
i; each of the employer Plaintiffs will cause irreparable in- 
jury to said Plaintiffs in that although each may be pro- 
tected from industrial strife in the State of New York, such 
i protection which is available only through the National 
. Labor Relations Act, will be denied them in their opera- 
: tions in the many other states in which they operate through 
their employees. The employees of each employer Plaintiff 
' will also be irreparably injured in that the rights of repre- 
' sentation, although available to them by the New York 
State Labor Relations Board while working for the em- 
ployers in the State of New York, will be denied to them 
: while working in other states for their employers. Of the 
thirty states in the United States in which horse racing is 
' legal, only fifteen have labor relations statutes which con- 
| tain protections and prohibitions for both employers and 
i employees. In those states where the employer Plaintiffs 
: operate, which have no state labor relations statutes, in- 
’ dustrial strife may not be curtailed and representation 
. Yights, which are guaranteed under the National Labor 
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Relations Act, will be denied to the employees of each of 
the employer Plaintiffs. 


16. Each of the employer Plaintiffs herein has no remedy 
at law and has no means of redress of wrongs whereof he 
here complains, each of the Plaintiffs having exhausted his 
administrative remedies except through mandatory injunc- 
tion proceeding to review the actions of the Defendants 
and to order said Defendants to assert jurisdiction over 
labor disputes involving the operations of each of the em- 
ployer Plaintiffs. 


‘Wuererore, the premises considered, each of the Plain- 
tiffs pray: 

1. That the Court declare and enter an order against 
the Defendants that as members of the National Labor Re- 
lations Board they were required to assert jurisdiction 
over the operations of each of the employer Plaintiffs, and 
that its decision affirming the dismissal of the petitions 


filed by the employer Plaintiffs, to wit: Nos. 5-RM-434, 
9-RM-258, 11-RM-79, and 11-RM-80, is contrary to law and 
null and void. 


2. That the Court declare by appropriate order that the 
Board exceeded its statutory authority by refusing to as- 
sert jurisdiction over the operations of each of the em- 
ployer Plaintiffs when, under Section 14(c)(1) of the Act, 
it was obligated to do so since the operations of the Plain- 
tiffs meet the jurisdictional standards of the Board pre- 
vailing on August 1, 1959, in accordance with the above 
mentioned Section of said Act. 


3. That the Court order the Board preliminarily on ap- 
propriate motion of each of the Plaintiffs and perpetually 
be enjoined from refusing to assert jurisdiction under the 
facts and circumstances presently submitted to the Board. 


4, For such other and further relief as the nature of the 
case may require and to the Court may be just and proper. 
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Count IL 


For their second cause of action, each of the employer 
- Plaintiffs re-alleges paragraphs 1 through 16 of Count I, 
and further alleges: 


1. The Board, under Section 9(c)(1) of the Act, is re- 
' quired to investigate petitions, such as were filed by each 
of the employer Plaintiffs herein, and if the Board has 
; reasonable cause to believe that a question of representa- 
tion affecting commerce exists, it shall provide for an ap- 
' propriate hearing. Contrary to the expressed mandate of 
i Congress, the Board did not properly investigate the in- 
i gtant petitions to determine whether there was a question 
' of representation affecting commerce involved. Nor did 
the Board permit a hearing to be conducted at which each 
of the employer Plaintiffs would have adduced evidence to 
show that his operations affected commerce within the 
meaning of the Act. The Board affirmed the dismissal of 
the petitions filed by each of the Plaintiffs herein on the 
basis of a prior established policy of declining jurisdiction 
over labor disputes involving horse owners and horse 
trainers even though their operations admittedly affected 
interstate commerce. The Board’s failure to investigate 
the petitions filed by the Plaintiffs herein was contrary to 
its clear statutory obligation, and its failure to hold an ap- 
propriate hearing in accordance with Section 9(¢)(1) of 
the Act was also a violation of its statutory duty, arbitrary, 
capricious and a violation of due process of law. 

Wuenerors, the premises considered, each of the Plain- 
tiffs pray: 


1. That the Court order the Board to investigate each 
of the petitions filed by the Plaintiffs herein and to conduct 
an appropriate hearing in accordance with Section 9(c) 
(1) of the Act in order to determine whether the assertion 
of jurisdiction will effectuate the policies of the Act or 
that the operations of each of the Plaintiffs affect com- 
merce within the meaning of the Act. 
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2. For such other and further relief as the nature of the 
case may require and to the Court may be just and proper. 


Martin F. O’DonocHUE 
Tuomas X. Dunn 
Attorneys for Plaintiffs 
831 Tower Building 
Washington 5, D. C. 

JoHn CaRROLL 

Joun Donovan 

Davies, Harpy & ScHENcK 

2 Broadway 

New York City, New York 


(Filed June 16, 1961) 


Motion for Preliminary Injunction 


Now comes the Plaintiffs in the above entitled action 
and move the Court to issue an order pendente lite to re- 
quire the Defendants herein to: 


(a) Take jurisdiction of the representation cases of the 
Plaintiffs theretofore filed with the National Labor Rela- 
tions Board, as set forth in the Complaint, and conduct a 
hearing under Section 9(c) of the National Labor Rela- 
tions Act, 29 U.S.C. § 159, to determine the appropriate 
unit as described in such petitions for representation; or 


(b) Set such representation cases for hearing in accord- 
ance with Section 9(c) of the Act, 29 U.S.C. § 159, in order 
to determine, under all the facts and circumstances of the 
individual cases, whether, having already determined that 
the similar operations of other employers do affect and 
have relation to interstate commerce and having relied upon 
such decisions in the instant cases, it would effectuate the 
purposes of the Act to take jurisdiction and issue decisions 
on the representation petitions filed by each of the individ- 
ual Plaintiffs. 


And, for reasons, state as follows: 


1. The Defendants, as the National Labor Relations 
Board, arbitrarily and capriciously and in plain disregard 
of the mandates of the Act, have refused to take jurisdic- 
i tion although the Board has, for all practical purposes, 
' recognized that the businesses of the Plaintiffs do affect 
interstate commerce. 


2. The Board has refused to take jurisdiction over any 
activities connected with the horse racing operations, even 
' when those activities clearly have a relation to interstate 
‘ gommerce and it has made a blanket exclusion of horse 
' racing operations from the coverage of the Act, regardless 
of their relation to commerce and regardless of whether 
it would effectuate the purposes of the Act. 


| §. The Defendants, as the Board, have disregarded the 
' legal obligation imposed upon them by Section 14(c) by 
' determining without hearing, using as a basis of their deci- 
: gions herein advisory opinions rendered in other cases, 


| that jurisdiction should not be exercised in the immediate 
/ eases because the jurisdictional standards of August 1, 
| 1959, were not applicable to horse racing operations, when 

such standards are in fact so applicable and the Board had 
no discretion but to take jurisdiction. 


4, And for such other and further reasons as shall be 
brought to the attention of the Court at the hearing hereof. 


Martm F. O’Doxocavus 
Tuomas X. Dunn 
Patrick C. O’DonocHvuE 
Attorneys for Plaintiffs 
831 Tower Building 
Washington 5, D. C. 

Of Counsel: 

Davies, Harpy & ScHENCK 

2 Broadway 

New York City, New York 


Affidavit 
(Filed June 19, 1961) 


State of New York 
County of Nassau, ss: 


Oleg T. Dubassoff, being duly sworn, deposes and says: 


(1) Iam one of the plaintiffs in the above entitled action 
and am a public trainer who operates a racing stable for 
owners of horses. In connection with this activity deponent 
employs, among others, persons classified as grooms, exer- 
cise boys and hot walkers. 


(2) On or about November 3, 1960, a petition was filed 
with the New York State Labor Relations Board by Local 
917, an affiliate of the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers, for the 
purpose of securing an election by the New York State 
Labor Relations Board among deponent’s employees. De- 
ponent has at all times disputed the jurisdiction of the New 


York State Labor Relations Board over his employees and 
on April 4, 1961 deponent filed a petition with the Eleventh 
Region of the National Labor Relations Board requesting 
that an election be conducted by the National Board among 
his employees. This petition was assigned Case No. 11- 
RM-79. On April 18, 1961, the Regional Director of the 
Eleventh Region dismissed that petition without holding a 
hearing. Upon information and belief, the Regional Direc- 
tor did not investigate the petition beyond determining 
that deponent was an employer engaged in racing. There 
was no investigation of the extent of plaintifi’s inter-state 
operations and no conferences between ceponent or his 
attorneys and representatives of the Board. A copy of the 
letter from the Regional Director is attached hereto as 
Exhibit A. 

(3) On May 4, 1961 deponent filed a timely appeal with 
the National Labor Relations Board from the dismissal by 
the Regional Director. On June 7, 1961 the National Labor 
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' Relations Board in a one paragraph decision, copy of which 
, ig annexed hereto as Exhibit B, affirmed the action of the 
Regional Director in dismissing the petition filed by de- 
' ponent and also affirmed similar action by other Regional 
| Directors on petitions filed by other plaintiffs herein. 


(4) In affirming the dismissals by the Regional Directors, 
: the National Board acted without a hearing and without 
an investigation of the facts beyond those set forth in the 
petition filed by deponent and in the supporting material 
filed by the deponent. 


(5) Deponent operates racing stables in a number of 
states. These states include South Carolina, New York, 
| Delaware, Maryland, New Jersey, Massachusetts, Rhode 
Island and Kentucky. During most of the year simul- 
| taneous racing operations will be conducted in two or more 
of such states. In addition the employees covered by the 
| petition will in the normal course of their employment ac- 
company horses from state to state and while so doing will 
be actually engaged in interstate commerce. The em- 
| ployees will frequently and in the normal course of their 
employment be transferred from state to state in continu- 
ous employment. The horses which deponent trains are 
' owned by residents of New York, Texas and Massachusetts. 


(6) While the employment practices of deponent may 
' vary from time to time it has been my practice for the past 
' number of years to use the following schedule on opera- 
tions: 


From November through March deponent will operate a 
training stable in Aiken, South Carolina. 


From March through November deponent will operate 
simultaneously in at least two states and often in three or 
four states. One operation will be centered in New Jersey 
and Delaware, the other will be primarily in New York, 
Massachusetts and Rhode Island. For periods of one week 
or longer employees will frequently be sent from these 
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states to other states and will be employed in these other 
states in deponent’s racing operations. These employees 
will then return either to the state which they left or will 
go to other states. In addition employees are regularly 
transferred between and among New York, Massachusetts, 
Rhode Island, New Jersey and Delaware. 


(7) When deponent filed the petition with the National 
Labor Relations Board on April 4, 1961, 11 employees cov- 
ered by that petition were then working in South Carolina 
and 7 were working in New York. Since the filing of the 
petition the employees have moved from state to state, 
most of the South Carolina employees have come to New 
York, New Jersey or Delaware, while employees then in 
New York have moved to Delaware and New Jersey. 


(8) Deponent’s total income from racing and training 
horses in the year 1960 from sources outside the state of 
New York exceeded $75,000; total expenses in purchases of 
horses, feed and equipment from sources outside the State 


of New York exceeded $12,000; deponent expended in ex- 
cess of $10,000 in the cost of transporting horses from state 
to state in 1960. 


(9) The ruling dated June 7, 1961 by the National Labor 
Relations Board will adversely affect deponent. It will 
result in an assertion by the New York State Labor Rela- 
tions Board of jurisdiction over deponent’s employees. It 
will also result in depriving deponent of the benefits and 
protection granted employers under the Labor Manage- 
ment Relations Act. 


(10) The reason plaintiff brings on this action by order 
to show cause rather than by notice of motion is that an 
election is scheduled to be conducted among the employees 
of one of the plaintiffs herein by the New York State Labor 
Relations Board on or about June 20, 1961 and it is there- 
fore impossible to give the required notice of motion before 
the holding of that election. Such election will not be held 
and the New York State Labor Relations Board will con- 
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cede that it lacks jurisdiction in the event the National 
' Labor Relations Board asserts or is required to assert 
jurisdiction. 

Wuererore, deponent prays that an order be entered 
herein directing defendants to show cause why a prelimi- 
nary injunction should not be issued restraining them, 
pending a determination of this action, from refusing to 
assert jurisdiction and from refusing to conduct a hearing 
or other investigation to determine whether the defendants 
should refuse to assert jurisdiction over deponent, and 
from refusing to withdraw, cancel or annul the letter dated 
June 7, 1961 until after a hearing required by law shall have 
been held upon the petition filed by deponent. 


Oxec T. DusassorF 


Sworn to before me this 14th day of June, 1961. 


Joun J. Donovan 


Notary Public, State of New York, No. 30-0994700 Qual. in 
Nassau Co. Certificate filed in New York Co. Term Expires 
March 30, 1963. 


(SEAL) 
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EXHIBIT A 
(Filed June 19, 1961 
LETTERHEAD NLEB, ELEVENTH REGION 


WINSTON-SALEM, N. C. 


April 18, 1961 
Davies, Hardy & Schenck 
2 Broadway 
New York 4, N. Y. 


Re: Oleg T. Dubassoff 
Case No. 11-RM-79 


Gentlemen: 


The above-captioned case, petitioning for an investigation 
and certification of representatives under Section 9(c) of 
the National Labor Relations Act, has been carefully inves- 
tigated and considered. 


As a result of the investigation, it appears that, because 
it would not effectuate the purposes of the Act to assert 
jurisdiction herein, further proceedings are not warranted 
at this time. I am, therefore, dismissing the petition in this 
matter. 


Pursuant to the National Labor Relations Board Rules 
and Regulations, you may obtain a review of this action by 
filing a request for such a review with the National Labor 
Relations Board, Washington 25, D. C. A copy of such 
request for review must be served upon each of the other 
parties to the proceeding, including the undersigned. This 
request must contain a complete statement setting forth the 
facts and reasons upon which it is based. The request 
(original and six copies) must be received by the Board in 
Washington, D. C. by the close of business on May 1, 1961, 
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: except that the Board may, upon good cause shown, grant 
i special permission for a longer period within which to file. 


Very truly yours, 


James R. Webster 

Acting Regional Director 

National Labor Relations 
Board 

Washington 25, D. C. 


Certified-Receipt Requested. 


EXHIBIT B 
(Filed June 19, 1961) 


LETTERHEAD NLEB 
WASHINGTON, D. C. 
June 7, 1961 
Davies, Hardy & Schenck, Esqs. 
2 Broadway 
New York 4, New York 


Re: Thomas J. Kelley 
Case No. 5-RM-434 


John W. Galbreath 
Case No. 9-RM-258 


Oleg T. Dubassoff 
Case No. 11-RM-79 


Max Hirsch 
Case No. 11-RM-80 


Gentlemen: 


The Board has carefully considered your Request for 

: Review of the Regional Directors’ dismissals of the peti- 
tions in the above cases and decided that in view of the 

| Board’s decisions in Meadow Stud, Inc., 130 NLRB No. 121 
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and William H. Dixon, 130 NLRB No. 122, it would not 
effectuate the policies of the Act to assert jurisdiction over 
the Appellant and the Regional Directors were warranted 
in dismissing the petitions. 

Very truly yours, 

George A. Leet 

Associate Executive Secretary 


Affidavit 
(Filed June 19, 1961) 


State of New York 
County of Nassau, ss: 


Thomas Joseph Kelley, being duly sworn, deposes and 
says: 


(1) Iam one of the plaintiffs in the above entitled action 
and am a public trainer. In connection with these activi- 


ties deponent employs, among others, persons classified as 
grooms, exercise boys and hot walkers. 


(2) On or about November 3, 1960, a petition was filed 
with the New York State Labor Relations Board by Local 
917, an affiliate of the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers for the pur- 
pose of securing an election by the New York State Labor 
Relations Board among deponent’s employees. Deponent 
has, at all times, disputed the jurisdiction of the New York 
State Labor Relations Board over his employees and on 
April 4, 1961 deponent filed a petition with the Fifth 
Region of the National Labor Relations Board requesting 
that an election be conducted by the National Board among 
his employees. This petition was assigned Case No. 5- 
RM-434. On April 14, 1961, the Regional Director of the 
Fifth Region dismissed that petition without holding a 
hearing. Upon information and belief, the Regional Direc- 
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. tor did not investigate the petition beyond determining 
that deponent was an employer engaged in racing. There 
| Was no investigation of the extent of plaintiff’s interstate 
operations and no conferences between deponent or his 
attorneys and representatives of the Board. A copy of the 
letter from the Regional Director is attached hereto as 
Exhibit A. 


: (8) On May 4, 1961 deponent filed a timely appeal with 
| National Labor Relations Board from the dismissal by the 
i Regional Director. On June 7, 1961, the National Labor 
Relations Board in a one paragraph decision, copy of which 
! is annexed hereto as Exhibit B, affirmed the action of the 
: Regional Director in dismissing the petition filed by de- 
' ponent and also affirmed similar action by other Regional 
Directors on petitions filed by other plaintiffs herein. 


(4) In affirming the dismissals by the Regional Direc- 
tors, the National Board acted without a hearing and with- 
out an investigation of the facts beyond those set forth in 
the petition filed by deponent and in the supporting mate- 
rial filed by the deponent. 


(5) Deponent operates racing stables in a number of 
states. These states include Florida, South Carolina, New 
' York, Delaware, Maryland, New Jersey and Kentucky. 
i The employees covered by the petition will in the normal 
' course of their employment accompany horses from state 
i to state and while so doing will be actually engaged in 
: interstate commerce. The employees will frequently and 
: in the normal course of their employment be transferred 
from state to state in continuous employment. 


(6) While deponent commenced operations as a public 
: trainer in September 1960, he had previously been em- 
i ployed as a trainer. He expects his general practices to 
: follow those which he used when he was employed by 


owners. 
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From November through March deponent will operate 
at two locations in Florida—St. Lucy and Hialeah—one a 
training center and the other a race track. He will also 
engage in race meets in South Carolina. From March 
through November, deponent will engage in race meets in 
New York, Delaware, Maryland, New Jersey and Ken- 
tueky. For periods of one week or longer, employees will 
frequently be sent from these states to other states and 
will be employed in these other states in deponent’s racing 
operations. These employees will then return either to 
the state which they left or will go to other states. 


(7) In October 1960, prior to the filing of the petition in 
New York by Local 917, five employees covered by that 
petition were then working in Kentucky and three were 
working in New York. Four of these five employees who 
had been in Kentucky for the month of October returned 
to New York in early November and on November 12, went 
to Florida with deponent along with the three employees 
who had remained in New York. During the stay in Flor- 
ida, deponent hired added employees most of whom re- 
turned to New York with deponent in March 1961. 


(8) Deponent’s total income from training horses in 
the last four months of 1960, from sources outside the State 
of New York, exceeded $30,000; total expenses in purchases 
of horses, feed and equipment, from sources outside the 
State of New York, exceeded $10,000; deponent expended 
in excess of $8,000 in the cost of transporting horses from 
state to state in 1960. 


(9) The ruling dated June 7, 1961, by the National 
Labor Relations Board, will adversely affect deponent. It 
will result in an assertion by the New York State Labor 
Relations Board of jurisdiction over deponent’s employees. 
It will also result in depriving deponent of the benefits 
and protection granted employers under the Labor Man- 
agement Relations Act. 
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(10) The reason plaintiff brings on this motion by order 
to show cause rather than by notice of motion is that an 
election is scheduled to be conducted among employees of 
one of the plaintiffs herein by the New York State Labor 
Relations Board on or about June 20, 1961, and it is there- 
fore impossible to give the required notice of motion before 
the holding of that election. Such election will not be held 
and the New York State Labor Relations Board will con- 
cede that it lacks jurisdiction in the event the National 
Labor Relations Board asserts or is required to assert 
jurisdiction. 

Wuererore, deponent prays that an order be entered 
herein directing defendants to show cause why a prelimi- 
nary injunction should not be issued restraining them, 
pending a determination of this action, from refusing to 
assert jurisdiction and from refusing to conduct a hearing 
or other investigation to determine whether the defendants 
should refuse to assert jurisdiction over deponent, and 


from refusing to withdraw, cancel or annul the letter dated 
June 7, 1961, until after a hearing required by law shall 
have been held upon the petition filed by deponent. 


Tuomas JosepH Ketiy 


Sworn to before me this 14th day of June, 1961. 
Joun J. Donovan 


Notary Public, State of New York. No. 30-0994700 Qual. in 
Nassau Co. Certificate filed in New York Co. Term Expires 
March 30, 1963. 


(SEAL) 
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EXHIBIT A 
(Filed June 19, 1961) 


NLEB, FIFTH REGION 
BALTIMORE, MD. 
April 14, 1961 
Davies, Hardy & Schenck 
Attn: John K. Carroll, Esq. 
2 Broadway 
New York 4, New York 


Re: Thomas J. Kelly 
Case No. 5-RM-434 
Gentlemen: 


The above-captioned case, petitioning for an investiga- 
tion and certification of representatives under Section 9(c) 
of the National Labor Relations Relations Act, has been 
carefully considered. 


As a result, it appears that, because it would not effec- 


tuate the purposes of the Act to assert jurisdiction herein, 
further proceedings are not warranted at this time. I am, 
therefore, dismissing the petition in this matter. 


Pursuant to the National Labor Relations Board Rules 
and Regulations, you may obtain a review of this action by 
filing a request for such a review with the National Labor 
Relations Board, Washington 25, D. C. A copy of such 
request for review must be served upon each of the other 
parties to the proceeding, including the undersigned. This 
request must contain a complete statement setting forth 
the facts and reasons upon which it is based. The request 
(original and siz copies) should be filed within ten (10) 
days from the date of receipt of this letter, except that the 
Board may, upon good cause shown, grant special permis- 
sion for a longer period within which to file. 


Very truly yours, 


John A. Penello 
Regional Director 
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EXHIBIT B 
(Filed June 19, 1961) 


LETTERHEAD, NLBB 
WASHINGTON, D. C. 
June 7, 1961 
Davies, Hardy & Schenck, Esqs. 
2 Broadway 
New York 4, New York 


Re: Thomas J. Kelley 
Case No. 5-RM-434 


John W. Galbreath 
Case No. 9-RM-258 


Oleg T. Dubassoff 
Case No. 11-RM-79 


Max Hirsch 
Case No. 11-RM-80 


Gentlemen: 


‘ he Board has carefully considered your Request for 

i Review of the Regional Directors’ dismissals of the peti- 

| tions in the above cases and decided that in view of the 
Board’s decisions in Meadow Stud, Inc., 130 NLRB No. 121 
and William H. Dixon, 130 NLRB No. 122, it would not 

' effectuate the policies of the Act to assert jurisdiction over 

, the Appellant and the Regional Directors were warranted 
in dismissing the petitions. 


Very truly yours, 


George A. Leet 
Associate Executive Secretary 


Affidavit 
(Filed June 19, 1961) 


State of New York 
County of Nassau, ss: 


James P. Conway, being duly sworn, deposes and says: 


(1) I am employed as a trainer by John W. Galbreath, 
one of the plaintiffs in the above entitled action. I am 
familiar with operations of Mr. Galbreath’s racing opera- 
tions, being the person in charge of them. In connection 
with these activities Mr. Galbreath employs, among others, 
persons classified as grooms, exercise boys and hot walkers. 


(2) On or about November 3, 1960, a petition was filed 
with the New York State Labor Relations Board by Local 
917, an affiliate of the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers for the 
purpose of securing an election by the New York State 
Labor Relations Board among Mr. Galbreath’s racing 


employees. Mr. Galbreath has at all times disputed the 
jurisdiction of the New York State Labor Relations Board 
over his employees and on April 4, 1961 filed a petition 
with the Ninth Region of the National Labor Relations 
Board requesting that an election be conducted by the 
National Board among his employees. This petition was 
assigned Case No. 9-RM-258. 


On April 20, 1961, the Regional Director of the Ninth 
Region dismissed that petition without holding a hearing. 
Upon information and belief the Regional Director did 
not investigate the petition beyond determining that the 
employer was engaged in racing. There was no investiga- 
tion of the extent of plaintiff’s inter-state operations and 
no conferences between plaintiff or his attorneys and rep- 
resentatives of the Board. <A copy of the letter from the 
Regional Director is attached hereto as Exhibit A. 


(3) On May 4, 1961 plaintiff John W. Galbreath filed a 
timely appeal with the National Labor Relations Board 
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: from the dismissal by the Regional Director. On June 7, 
' 1961 the National Labor Relations Board in a one para- 
_ graph decision, copy of which is annexed hereto as Exhibit 
' B, affirmed the action of the Regional Director in dismiss- 
ing the petition filed by said plaintiff and also affirmed sim- 
ilar action by other Regional Directors on petitions filed 
by other plaintiffs herein. 


(4) In affirming the dismissals by the Regional Direc- 
tors the National Board acted without a hearing and with- 
out an investigation of the facts beyond those set forth in 
the petition filed by the plaintiffs and in the supporting 
material filed by the plaintiffs. 


(5) Plaintiff John W. Galbreath operates racing stables 
‘ in a number of states. These states include Florida, New 
| York, Maryland, New Jersey, Ohio and Kentucky. Dur- 
' ing most of the year simultaneous racing operations will be 
| eonducted in two or more of such states. In addition, the 
employees covered by the petition will in the normal course 
of their employment accompany horses from state to state 
and while so doing will be actually engaged in interstate 
commerce. The employees will frequently and in the 
normal course of their employment be transferred from 
state to state in continuous employment. Most of the em- 
ployees covered by the petition are residents of Florida 
who were hired in that state with the understanding that 
they would be required as part of their employment to move 
from state to state. 


(6) While the employment practices of the employer may 
vary from time to time it has been his practice for the 
past number of years to use the following schedule on 
operations: 


From November through March the employer will engage 
in racing in the State of Florida. During this period he 
will enter horses in race meets in Florida and in some 
other southern states. 
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From March through November plaintiff will race in 
New York, Maryland, New Jersey, Kentucky and Ohio. 
For periods of one week or longer employees will frequently 
be sent from these states to other states and will be 
employed in these other states in plaintiff’s racing opera- 
tions. These employees will then return either to the state 
which they left or will go to other states. 


(7) When deponent filed the petition with the National 
Labor Relations Board on April 4, 1961, 24 employees cov- 
ered by that petition were then working in New York and 
2 were working in Kentucky. Since the filing of the peti- 
tion the employees have moved from state to state and at 
all times some employees have been outside New York. 


(8) The ruling dated June 7, 1961 by the National Labor 
Relations Board will adversely affect said plaintiff. It 
will result in an assertion by the New York State Labor 
Relations Board of jurisdiction over plaintiff’s employees. 
It will also result in depriving plaintiff of the benefits and 


protection granted employers under the Labor Manage- 
ment Relations Act. 


(9) The reason plaintiff brings on this motion by order 
to show cause rather than by notice of motion is that an 
election is scheduled to be conducted by the New York 
State Labor Relations Board on or about June 20, 1961 
and it is therefore impossible to give the required notice of 
motion before the holding of that election. Such election 
will not be held and the New York State Labor Relations 
Board will concede that it lacks jurisdiction in the event 
the National Labor Relations Board asserts or is required 
to assert jurisdiction. 


Wuererore, deponent prays that an order be entered 
herein directing defendants to show cause why a prelimi- 
nary injunction should not be issued restraining them, 
pending a determination of this section, from refusing to 
assert jurisdiction and from refusing to conduct a hearing 
or other investigation to determine whether the defendants 
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should refuse to assert jurisdiction over said plaintiff, and 
: from refusing to withdraw, cancel or annul the letter dated 
June 7, 1961 until after a hearing required by law shall have 
been held upon the petition filed herein. 


James P. Conway 


Sworn to before me this 14th day of June, 1961. 
Joun J. Donovan 


| Notary Public, State of New York. No. 30-0994700 Qual. in 
Nassau Co. Certificate filed in New York Co. Term Expires 
March 30, 1963. 


(SEAL) 


EXHIBIT A 
(Filed June 19, 1961) 


LETTERHEAD NLRB NINTH REGION 
CINCINNATI, OHIO 
April 20, 1961 
John W. Galbreath 
Davies, Hardy & Schenck 
2 Broadway 
New York 4, New York 


Re: John W. Galbreath 
Columbus, Ohio 
Case No. 9-RM-258 


Dear Sir: 

The above captioned case, petitioning for an investiga- 
: tion and certification of representatives under Section 9(c) 
: of the National Labor Relations Act, has been carefully 
investigated and considered. 


It does not appear that further proceedings are war- 
ranted inasmuch as it would not effectuate the policies of 
the Act to assert jurisdiction at this time. I am, therefore, 
dismissing the petition in this matter. 
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Pursuant to the National Labor Relations Board Rules 
and Regulations, you may obtain a review of this action by 
filing a request for such review with the National Labor 
Relations Board, Washington 25, D. C. A copy of such 
request must be served upon each of the other parties to 
the proceeding, including the undersigned. This request 
must contain a complete statement setting forth the facts 
and reasons upon which it is based. The request (original 
and six copies) should be filed within ten (10) days from 
the date of receipt of this letter, except that the Board 
may, upon good cause shown, grant special permission for 
a longer period within which to file. 


Very truly yours, 


Joun C. Gerrev 
Regional Director 


Registered Mail Return Receipt Requested 
EXHIBIT B 


LETTERHEAD NLEB 
WASHINGTON 25, D. C. 
June 7, 1961 
Davies, Hardy & Schenck, Esqs. 
2 Broadway 
New York 4, New York 


Re: Thomas J. Kelley 
Case No. 5-RM-434 


John W. Galbreath 
Case No. 9-RM-258 


Oleg T. Dubassoff 
Case No. 11-RM-79 


Max Hirsch 
Case No. 11-RM-80 
Gentlemen: 


The Board has carefully considered your Request for 
Review of the Regional Directors’ dismissals of the peti- 


ae; 
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tions in the above cases and decided that in view of the 
Board’s decisions in Meadow Stud, Inc., 130 NLRB No. 121 
and William H. Dixon, 130 NLRB No. 122, it would not 
effectuate the nolicies of the Act to assert jurisdiction over 
* the Appellant and the Regional Directors were warranted 
in dismissing the petitions. 

Very truly yours, 

Grorce A. Leer 

George A. Leet 

Associate Executive Secretary 


Affidavit 
(Filed June 19, 1961) 
State of New York, County of Nassau, ss: 


Max Hirsch, being duly sworn, deposes and says: 


(1) I am one of the plaintiffs in the above entitled ac- 


tion and am the owner of horses as well as a public trainer 


' for other owners. In connection with these activities 


deponent employs, among others, persons classified as 
grooms, exercise boys and hot walkers. 


(2) On or about November 3, 1960, a petition was filed 
i with the New York State Labor Relations Board by Local 
917, an Affiliate of the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers for the 
! purpose of securing an election by the New York State 
Labor Relations Board among deponent’s employees. De- 
ponent has at all times disputed the jurisdiction of the 
New York State Labor Relations Board over his employees 
and on April 4, 1961 deponent filed a petition with the 
Eleventh Region of the National Labor Relations Board 
requesting that an election be conducted by the National 
Board among his employees. This petition was assigned 
case No. 11-RM-80. On April 18, 1961, the Regional Direc- 
tor of the Eleventh Region dismissed that petition without 
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holding a hearing. Upon information and belief the Re- 
gional Director did not investigate the petition beyond 
determining that deponent was an employer engaged in 
racing. There was no investigation of the extent of plain- 
tiff’s inter-state operations and no conferences between 
deponent or his attorneys and representatives of the Board. 
A copy of the letter from the Regional Director is attached 
hereto as Exhibit A. 


(3) On May 4, 1961 deponent filed a timely appeal with 
the National Labor Relations Board from the dismissal by 
the Regional Director. On June 7, 1961 the National La- 
bor Relations Board in a one paragraph decision, a copy 
of which is annexed hereto as Exhibit B, affirmed the action 
of the Regional Director in dismissing the petition filed by 
deponent and also affirmed similar action by other Regional 
Directors on petitions filed by other plaintiffs herein. 


(4) In affirming the dismissals by the Regional Direc- 
tors the National Board acted without a hearing and with- 
out an investigation of the facts beyond those set forth in 
the petition filed by deponent and in the supporting ma- 
terial filed by the deponent. 


(5) Deponent operates racing stables in a number of 
states. These states include South Carolina, New York, 
Delaware, Maryland, New Jersey, Illinois and Kentucky. 
During most of the year simultaneous racing operations 
will be conducted in two or more of such states. In addi- 
tion, the employees covered by the petition will in the 
normal course of their employment accompany horses from 
state to state and while so doing will be actually engaged in 
interstate commerce. The employees will frequently and 
in the normal course of their employment be transferred 
from state to state in continuous employment. In addition, 
deponent frequently sends employees to engage in race 
meets in the State of Illinois and occasionally in other 
states. 
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(6) While the employment practices of deponent may 
vary from time to time it has been my practice for the past 
number of years to use the following schedule on opera- 
tions: 


From November through March deponent will operate 
two training stables, one in Texas and one in Columbia, 
South Carolina. During this period I will enter horses in 
race meets in Florida and in Maryland and in so doing 
will send employees to those states. 


From March through November deponent will operate 
two separate racing stables, one in New York and the other 
in New Jersey, Delaware and Maryland. For periods of 
one week or longer employees will frequently be sent from 
these states to other states and will be employed in these 
other states in deponent’s racing operations. These em- 
ployees will then return either to the state which they left 
or will go to other states. In addition, employees are regu- 
larly transferred between New York and New Jersey, Dela- 
ware and Maryland. 


(7) When deponent filed the petition with the National 
Labor Relations Board on April 4, 1961, 22 employees 
covered by that petition were then working in South Caro- 
lina and 10 were working in New York. Nine of these ten 
employees had arrived in New York from Aiken, South 
Carolina on March 15, 1961. Since the filing of the peti- 
tion the employees have moved from state to state; most 
of the South Carolina employees have come to New York, 
| New Jersey, Delaware or Maryland while employees then 
' in New York have moved to Delaware, New Jersey, Mary- 
land and Kentucky. 


(8) Deponent’s total income from racing and training 
‘ horses in the year 1960 from sources outside the State of 
: New York exceeded $86,000; total expenses in purchases of 
: horses, feed and equipment from sources outside the State 
i of New York exceeded $40,000; deponent expended in ex- 
' cess of $20,000 in the cost of transporting horses from state 
to state in 1960. 
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(9) The ruling dated June 7, 1961 by the National Labor 
Relations Board will adversely affect deponent. It will re- 
sult in an assertion by the New York State Labor Relations 
Board of jurisdiction over deponent’s employees. It will 
also result in depriving deponent of the benefits and pro- 
tection granted employers under the Labor Management 
Relations Act. 


(10) The reason plaintiff brings on this motion by order 
to show cause rather than by notice of motion is that an 
election is scheduled to be conducted among employees of 
one of the plaintiffs herein by the New York State Labor 
Relations Board on or about June 20, 1961, and it is there- 
fore impossible to give the required notice of motion before 
the holding of that election. Such election will not be held 
and the New York State Labor Relations Board will con- 
cede that it lacks jurisdiction in the event the National 
Labor Relations Board asserts or is required to assert 
jurisdiction. 

Wuererore, deponent prays that an order be entered 
herein directing defendants to show cause why a prelimi- 
nary injunction should not be issued restraining them, 
pending a determination of this action, from refusing to 
assert jurisdiction and from refusing to conduct a hearing 
or other investigation to determine whether the defendants 
should refuse to assert jurisdiction over deponent, and 
from refusing to withdraw, cancel or annul the letter dated 
June 7, 1961 until after a hearing required by law shall 
have been held upon the petition filed by deponent. 


Max Himscx 


Sworn to before me this 14th day of June, 1961. 


Joun J. Donovan 


Notary Public, State of New York, No. 30-0994700 Qual. in 
Nassau Co. Certificate filed in New York Co. Term Ex- 
pires March 30, 1963. 


(SEAL) 
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EXHIBIT ‘“‘A”’ 
(Filed June 19, 1961) 


LETTERHEAD NLRB, ELEVENTH REGION 
WINSTON-SALEM, N. ©. 


April 18, 1961 
Davies, Hardy & Schenck 
Attorneys for Employer 
2 Broadway 
New York 4, N. Y. 


Re: Max Hirsch 
Case No. 11-RM-80 


Gentlemen: 


The above-captioned case, petitioning for an investiga- 
tion and certification of representatives under Section 9(c) 
of the National Labor Relations Act, has been carefully in- 
vestigated and considered. 


As a result of the investigation, it appears that, because 
it would not effectuate the purposes of the Act to assert 
jurisdiction herein, further proceedings are not warranted 
at this time. I am, therefore, dismissing the petition in 
this matter. 


Pursuant to the National Labor Relations Board Rules 
and Regulations, you may obtain a review of this action 
by filing a request for such a review with the National 
Labor Relations Board, Washington 25, D. C. A copy of 
such request for review must be served upon each of the 
other parties to the proceeding, including the undersigned. 
This request must contain a complete statement setting 
forth the facts and reasons upon which it is based. The 
request (original and six copies) must be received by the 
Board in Washington, D. C. by the close of business on 
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May 1, 1961, except that the Board may, upon good cause 
shown, grant special permission for a longer period within 
which to file. 

Very truly yours, 


James R, WEBSTER 
Acting Regional Director 


EXHIBIT B 
(Filed June 19, 1961) 


LETTERHEAD NLEB 
WASHINGTON, D. C. 
June 7, 1961 
Davies, Hardy & Schenck, Esqs. 
2 Broadway 
New York 4, New York 


Re: Thomas J. Kelley 
Case No. 5-RM-434 


John W. Galbreath 
Case No. 9-RM-258 
Oleg T. Dubassoff 
Case No. 11-RM-79 


Max Hirsch 
Case No. 11-RM-80 


Gentlemen: 

The Board has carefully considered your Request for 
Review of the Regional Directors’ dismissals of the peti- 
tions in the above cases and decided that in view of the 
Board’s decisions in Meadow Stud, Inc., 130 NLRB No. 
121 and William H. Dizon, 130 NLRB No. 122, it would not 
effectuate the policies of the Act to assert jurisdiction over 
the Appellant and the Regional Directors were warranted 
in dismissing the petitions. 

Very truly yours, 


Grorce A. LEET 
Associate Executive Secretary 
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(Filed June 23, 1961) 
Stipulation 


It is hereby stipulated and agreed by and between coun- 
: sel in the above entitled case and counsel in Kelley v. Mc- 
Culloch, et al, Civil Action No. 1605-61, that the Court: 


1. May enter an order herein consolidating the above 
entitled case with the case of Kelley v. McCulloch, et al, 
Civil Action No. 1605-61; and 


2. That, in the above entitled case, the Motion of Plain- 
| tiffs for Preliminary Injunction, heretofore filed, may be 
‘ withdrawn with the approval of the Court and, in its place 
' and stead, there will be substituted a Motion for Summary 
| Judgment by Plaintiffs against which the Defendants may 
file a Cross-Motion to dismiss or in the alternative for 
: Summary Judgment, it having been agreed by the parties 
in the above entitled case that there is no genuine issue of 
| fact and that, on argument of the consolidated cases on 


July 3, 1961, the pleadings in the above entitled case will 
| be in the same posture as in Kelley v. McCulloch, et al. 


Tromas X. Dunn 
Counsel for Plaintiffs in 
Civil Action No. 1891-61 


Magrce, Mauier-Prevosr 
Counsel for Defendants in 
Civil Action No. 1891-61 

Hocan & Hartson 

By: Francis L. Casey, Jr. 

Counsel for Plaintiff in 

Civil Action No. 1605-61 


Marcet Matiet-Prevost 
Counsel for Defendants in 
Civil Action No. 1605-61 


44 


Order 
(Filed June 23, 1961) 


Upon consideration of the Stipulation of counsel in the 
above entitled case and counsel in the matter of Kelley v. 
McCulloch, et al., Civil Action No. 1605-61, in which it 
appears that such counsel have agreed to the recommenda- 
tion of the Court to consolidate the above entitled case 
with the case of Kelley v. McCulloch, et al., Civil Action 
No. 1605-61; and it further appearing that counsel in the 
above entitled case have agreed to submit the matter for 
argument by Motion for Summary Judgment rather than 
on a preliminary injunction; and it appearing to the Court 
that the matters set forth in such Stipulation will facilitate 
the litigation in the above entitled case and in the case of 
Kelley v. McCulloch, et al, Civil Action No. 1605-61, it is 
by the Court this 23rd day of June, 1961 


Oxprrep, that the above case be and the same is hereby 
consolidated for all purposes with the case of Kelley v. 


McCulloch, et al, Civil Action No. 1605-61; and it is further 


OrvereD, that the Plaintiffs in the above entitled case 
will be permitted to file a Motion for Summary Judgment 
at which time the Defendants above named will file a Cross- 
Motion to dismiss or in the alternative for Summary Judg- 
ment and that such Motions may be heard in accordance 
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' with this consolidation with the Motions filed in Kelley v. 
| McCulloch, et al, Civil Action No. 1605-61. 


Marrazw McGume 
Judge 
Consented to: 
Tomas X. Dunn 
Counsel for Plaintiffs in 
Civil Action No. 1891-61 
Magcer Mauier-Prevost 
Counsel for Defendants in 
Civil Action No. 1891-61 
Hogan & Hartson 
By: Franers L. Casey, Jz. 
Counsel for Plaintiff in 
Civil Action No. 1605-61 
Maxzcet Mariet-Prevost 
Counsel for Defendants in 
Civil Action No. 1605-61 


Motion of Defendants To Dismiss the Complaint Or In the 
Alternative, For Summary Judgment In Their Favor 


(Filed June 30, 1961) 


1. Defendants move that the complaint be dismissed on 
the grounds that: 

(a) This Court lacks jurisdiction over the subject mat- 
ter of the action; 


(b) The complaint does not state a claim warranting 
judicial relief. 

2. In the alternative, defendants move that this Court 
enter summary judgment for defendants pursuant to Rule 
56 of the Federal Rules of Civil Procedure on the grounds 
that: 

(a) On the basis of the facts set forth in the complaint, 
affidavit and attached exhibits and made a part hereof, 
there is no genuine issue as to any material fact; 
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(b) The aforesaid defendants, for the reason set forth 
in paragraph 1(a) and (b) above are entitled to judgment 
as a matter of law. 


Wuererore, the defendants pray that the complaint be 
dismissed or that judgment be entered for the defendants. 


/8/ Maxcet Matier-Prevosr 
Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board 


Dated at Washington, D. C., this 29th day of June, 1961. 


Motion for Summary Judgment 
(Filed June 30, 1961) 


Now come the Plaintiffs in the above entitled action 
and, in accordance with the Stipulation entered into among 
counsel and the Order of the Court signed the 23rd day of 
June, 1961, move the Court to enter an order for summary 
judgment under Rule 56, there being no genuine issue as to 
any material fact, to require the Defendants to: 


(a) Take jurisdiction of the representation cases of the 
Plaintiffs theretofore filed with the National Labor Rela- 
tions Board, as set forth in the Complaint, and conduct a 
hearing under Section 9(c) of the National Labor Rela- 
tions Act, 29 U.S.C. $159, to determine the appropriate 
unit as described in such petitions for representation; or 


(b) Set such representation cases for hearing in accord- 
ance with Section 9(c) of the Act, 29 U.S.C. § 159, in order 
to determine, under all the facts and circumstances of the 
individual cases, whether, having already determined that 
the similar operations of other employers does affect and 
have relation to interstate commerce and having relied 
upon such decisions in the instant cases, it would effectuate 
the purposes of the Act to take jurisdiction and issue deci- 
sions on the representation petitions filed by each of the 
individual Plaintiffs. 
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And, for reasons, state as follows: 


1. The Defendants, as the National Labor Relations 
‘Board, arbitrarily and capriciously and in plain disregard 
of the mandates of the Act, have refused to take jurisdic- 
‘tion although the Board has, for all practical purposes, 
‘recognized that the businesses of the Plaintiffs do affect 
interstate commerce. 


i 2. The Board has refused to take jurisdiction over any 
activities connected with horse racing operations, even 
iwhen those activities clearly have a relation to interstate 
‘commerce and it has made a blanket exclusion of horse 
‘racing operations from the coverage of the Act, regardless 
of their relation to commerce and regardless of whether it 
would effectuate the purposes of the Act. 


| 8, The Defendants, as the Board, have disregarded the 
‘legal obligation imposed upon them by Section 14(c) by 
determining without hearing, using as a basis of their 
idecisions herein advisory opinions rendered in other cases, 
that jurisdiction should not be exercised in the immediate 
‘eases because the jurisdictional standards of August 1, 
1959, were not applicable to horse racing operations, when 
i‘guch standards are in fact so applicable and the Board had 
no discretion but to take jurisdiction. 


| 4, And for such other and further reasons as shall be 
REST to the attention of the Court at the hearing hereof. 


Martm F. O’Donocaus 
Tromas X. Dunn 
Parrick C. O’DonocHUE 
Attorneys for Plaintiffs 
831 Tower Building 
Washington 5, D. C. 


Of Counsel: 


Davies, Hardy & Schenck 
2 Broadway 
New York City, New York 
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Statement of Material Facts As to Which There Ie Not Genuine 
Issue (In Civil Action No. 1605-61 and Civil Action No. 1891-61) 
(Filed June 30, 1961) 

Pursuant to Rule 9(1) of the Local Civil Rules of this 
Court, Defendants state that there is no genuine issue as 
to the following material facts in the above-entitled pro- 
ceedings : 


1. Local 917, International Brotherhood of Teamsters 
filed petitions with the New York State Labor Relations 
Board seeking to have that Board conduct representation 
elections among employees of plaintiffs who are in the busi- 
ness of breeding, training and racing thoroughbred horses. 


2. Plaintiffs filed petitions pursuant to Section 9 of the 
National Labor Relations Act with various Regional Direc- 
tors for the National Labor Relations Board, requesting 
that representation elections be conducted among plaintiffs’ 
employees. 


3. The Regional Directors dismissed plaintiffs’ petitions. 


4, The dismissal actions were affirmed by the National 
Labor Relations Board on the basis of the Board’s earlier 
determination, made pursuant to the authority granted in 
Section 14(c)(1) of the National Labor Relations Act, not 
to assert jurisdiction over race horse owners and public 
trainers as a class since, ‘‘in the opinion of the Board,”’’ 
“‘the effect of labor disputes involving such operations is 
not sufficiently substantial to warrant the exercise of [its] 
jurisdiction.” 

5. Plaintiffs’ operations affect interstate commerce. 


Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board 


Dated at Washington, D. C., this 29th day of June, 1961. 


Rules and Regulations 
1960 


Issued by 
New York State Racing Commission 


ARTICLE VII 
OccoupationaL LicENSES 


27. The Commission has the power to grant licenses to 
‘owners, trainers, assistant trainers, jockeys, jockeys’ 
' agents and stable employees, and it may suspend or revoke 

such licenses. Every such license shall provide that the 
licensee shall comply with the Rules and Regulations of the 
: Commission and that violation thereof may be punished by 
suspension or revocation of such license. Such licenses 
shall be issued only to natural persons. 


No person requiring a license from the Commission shall 

| earry on any activity whatsoever upon the premises of a 

licensed racing association unless and until he has been so 

: duly licensed; except that any such person with the consent 

of the Steward of the Commission may so act pending ac- 
tion on his application duly filed. 


The term ‘‘stable employee”’ shall be deemed to include 

: an Authorized Agent, sub-agent, stable manager and any 

| other employee of a licensed owner associated with such 

owner’s racing activities except as otherwise in this rule 
provided. 


28. Each applicant shall pay to the Commission an an- 

: nual license fee as follows: Owner’s license if a renewal, 

| ten dollars, and if an original application, twenty-five dol- 

‘ lars; trainer’s license, fifteen dollars; assistant trainer’s 

i license, fifteen dollars; jockey’s license, twenty-five dollars; 

jockey agent’s license, ten dollars; and stable employee’s 
license, two dollars fifty cents. 
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29. The application for the license shall be in writing in 
such form as the Commission may prescribe, and contain 
such information as the Commission may require; and it 
shall be duly sworn to before a Notary Public or Commis- 
sioner of Deeds who shall affix his seal. It shall be accom- 
panied by the amount of the license fee therefor in such 
form as may be acceptable to the Commission. 


30. Applications for such licenses shall be received by 
the Commission on and after January second in each year 
at its principal office in the Borough of Manhattan, City of 
New York, or by personal delivery at its branch office at 
the race course at which a meeting is being conducted at 
the time. 


31. (a) All applications shall be referred to the Bureau 
of Licenses of the Commission, and no license shall be is- 
sued until after approval thereof by the Commission. 


(b) No application will be considered by the Commis- 
sion unless substantial evidence first be presented to the 
Bureau of Licenses that the applicant will participate in 
racing during the season. 


32. Each such license, unless revoked for cause, shall be 
for the period of one year from the first day of the racing 
season as specified by the Commission. 


33. If the Commission shall find that the financial re- 
sponsibility, experience, character and general fitness of 
the applicant are such that the participation of such person 
will be consistent with the public interest, convenience or 
necessity and with the best interests of racing generally in 
conformity with the purposes of the law, it shall thereupon 
grant a license. If the Commission shall find that the ap- 
plicant fails to meet any of said conditions, it shall not 
grant such license and it shall notify the applicant of the 
denial. 


34. (a) The Commission may refuse to issue or renew a 
license, or may suspend or revoke a license issued pursuant 
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' to this rule, if it shall find that the applicant, or any person 
: who is a partner, agent, employee or associate of the appli- 
cant, has been convicted of a crime in any jurisdiction, or 
| is or has been associating or consorting with any person 
i who has or persons who have been convicted of a crime or 
' erimes in any jurisdiction or jurisdictions, or is consorting 
. or associating with or has consorted or associated with 
bookmakers, touts, or persons of similar pursuits, or has 
himself engaged in similar pursuits, or is financially ir- 
responsible, or has been guilty of or attempted any fraud 
: or misrepresentation in connection with racing, breeding 
| or otherwise, or has violated or attempted to violate any 
law with respect to racing in any jurisdiction or any rule, 
regulation or order of the Commission, or shall have vio- 
lated any rule of racing which shall have been approved or 
' adopted by the Commission, or has been guilty of or en- 
gaged in similar, related or like practices. 


(b) In addition to its powers to suspend or revoke a 


license issued by it or as an alternative to the exercise of 
any such powers, the Commission may impose such civil 
penalty as may be prescribed by law. 


35. No license shall be revoked unless such revocation is 
at a meeting of the Commission on notice to the licensee, 
who shall be entitled to a hearing in respect of such revoca- 
tion. In the conduct of such hearing the Commission shall 
not be bound by technical rules of evidence but all evidence 
' offered before the Commission shall be reduced to writing, 
i and such evidence together with the exhibits, if any, and the 
' findings of the Commission, shall be permanently preserved 
and shall constitute the record of the Commission in such 
case. The action of the Commission in refusing, suspend- 
ing or in revoking a license shall be reviewable in the 
Supreme Court in the manner provided by and subject to 
the provisions of article seventy-eight of the Civil Practice 
Act. 


36. Within one year from the date of payment and upon 
the audit of the State Comptroller the Department of State 
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may refund any fee paid pursuant to this section, for which 
no license is issued or refund that portion of the payment 
that is in excess of the amount prescribed by this section. 


37. No jockey license shall be granted to anyone less than 
sixteen years of age. 


38. (a) An owner to be eligible for a license shall be re- 
quired to submit an affidavit as to his ownership or lease of 
all horses in his possession. 


(b) No person shall be eligible for an owner’s or trainer’s 
license if, during the term of such license, he would prac- 
tice as farrier or veterinarian with horses racing under the 
jurisdiction of the Commission; provided, however, that a 
duly licensed owner may personally shoe a horse owned by 
him upon applying for and receiving a certificate of fitness 
therefor from the Commission. 


(c) Disqualification of a husband or wife from having 
a license applies equally to both. 


39. An amateur wishing to ride in races on even terms 
with jockeys must obtain a jockey license from the Com- 
mission. 

40. In an emergency, the Steward of the Commission may 
permit owners, trainers, assistant trainers and jockeys to 
start, train or ride pending action on their applications. 


41. Boys never having ridden in a race may be allowed 
to ride twice before applying for a license, if approved by 
the Steward of the Commission; but licenses shall not be 
granted to boys who have never ridden in a race. 


41A. All persons holding or applying for occupational 
licenses are forbidden to employ in any capacity in or in 
connection with their licensed occupations, any person 
determined or adjudged by the Commission to be ineligible 
for an occupational license. 
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ARTICLE VIII 


Racrxe Associations 


42. Members of the Commission, its staff and its desig- 
‘ nated representatives shall have the right of full and com- 
‘plete entry to any and all race tracks at any time. 


4924. All provisions in these Rules and Regulations af- 

, fecting licensed racing associations shall be applicable also 

to enfranchised racing associations except as may be other- 
wise provided by law. 


43. (a) No license shall be granted to any Racing Asso- 
ciation to conduct a race meeting within one hundred (100) 
miles of the track in the State of New York of another 
Racing Association to be engaged at the same time in con- 
ducting a race meeting, except in the case of an association 
which has conducted race meetings continuously for at least 
ten (10) years preceding the first day of January, 1943. 


(b) In granting a license to any new Racing Association 
to conduct race meetings the Commission will consider 
especially the following matters: 


1. Opportunity for the sport to properly develop. 
9. Avoidance of competition with established tracks. 


3. Extent of community support for the promotion 
and continuance of the tracks. 


4. The character and reputation of the men identified 
with the undertaking. 


44, An application for the approval of the filing of a 
certificate of incorporation pursuant to Chapter 440 of 
the Laws of 1926, as amended, shall be made by a petition 
signed and verified by all the incorporators, which petition 
shall state the following, viz.: 


(a) The names, business occupations and postoffice ad- 
dresses of those persons who are to be directors of the 
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corporation, unless those named in the certificate of incor- 
poration are to be such directors, in which case only their 
business occupations are to be stated in the petition. 


(b) The estimated cost of the racing plant to be con- 
structed and a general description of such plant. 


(c) A description of the site of the proposed racing 
plant, including its acreage or such description of its 
intended location as may be acceptable to the Commission. 


(d) A statement of the plan of financing of the enter- 
prise, and if arrangements have been made for the flotation 
of securities, the name and address of the person or firm 
with whom such arrangements have been made and the 
terms thereof. 


(e) Such other information and requirements as the 
Commission may deem proper. 


45. An application for the approval of the filing of a 
certificate of amendment of a certificate of incorporation 


or of the filing of a certificate of merger pursuant to 
Chapter 440 of the Laws of 1926, as amended, shall be in 
such form, contain such information and be executed in 
such manner as from time to time may be prescribed by the 
Commission. 


46. Each Racing Association shall furnish to the Com- 
mission within sixty (60) days after the close of its fiscal 
year, three (3) copies of its balance sheet and of its operat- 
ing statement for such fiscal year, with comparison to prior 
year, the same to be duly sworn to beore a notary public 
by the Treasurer or the Assistant Treasurer, or certified 
by a duly licensed Certified Public Accountant, and to be 
in such form as may be prescribed from time to time by 
order of the Commission. 


47. Each Association in applying for a license to conduct 
running races and race meetings or steeplechases and 
steeplechase meetings, or to conduct pari-mutuel betting 
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on the races to be run thereat, shall file with the Commis- 
sion, with such application, a statement giving the names 
and addresses of all its stockholders and the number of 
shares registered in the name of each, and shall likewise 
file revised statements giving such information from time 
to time as changes occur; and if more than five per centum 
(5%) of said shares shall be registered in the name of a 
corporation or in the name or names of one or more per- 
sons as trustees or otherwise for a corporation, the Asso- 
ciation shall, at the same time and in the same manner 
furnish a similar statement with respect to the stockholders 
of such corporation. 


Each said statement shall be duly sworn to before a 
notary public by the Secretary or Assistant Secretary of 
the applicant Association, to the effect that the informa- 
tion contained in said statement is in all respects true as 
shown by the books and records of such Association. 


48. Each Racing Association shall furnish to the Com- 
mission upon demand therefor a map or plan of its race 
track and plant, drawn to such reasonable scale as may be 
required, showing all structures, piping, fire hydrants and 
other fixed equipment thereon, with dimensions and nature 
of construction duly noted thereon, and a plan of the racing 
strip, showing the elevation as filled, drained and gapped, 
and giving the composition of the track base and cushion; 
and as and when any material changes are made therein, a 
similar map or plan showing such changes and drawn to the 
same scale, shall be forthwith filed with the Commission. 


49, If any Racing Association which has been licensed 
by the Commission, shall fail to comply with the provisions 
of Rules 46, 47 or 48 within thirty (30) days after written 
demand therefor, or shall knowingly make any false state- 
ment in complying therewith, the Commission may revoke 
its license as provided by law. 


50. Racing Associations shall at all times maintain their 
race tracks in good condition and with a special considera- 
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tion for the comfort and safety of the public, of the horses 
stabled, exercising or entered to race thereat, and of all 
those whose business requires their attendance thereat; 
and to this end shall have available adequate and proper 
implements to maintain a uniform track, weather condi- 
tions permitting. 


51. Every Racing Association shall provide in a con- 
venient location at its race track, for use during its current 
meeting, a receiving barn with adequate stable room and 
facilities, including hot and cold water and ample stall 
bedding. Such barn shall be at all times maintained in a 
clean and sanitary condition by an adequate force of attend- 
ants employed by the Association, and each stall shall be 
thoroughly disinfected after each occupancy. 

52. Racing Associations shall install at their tracks and 
maintain floodlights to provide adequate illumination of 
the stable areas at night, and such patrol system as may be 
approved by the Commission. 


53. Racing Associations shall install at the finish lines 
at their tracks, and shall adequately maintain two (2) 
photo-finish cameras, to be approved by the Commission, 
holding one such camera in reserve for emergencies, to 
automatically photograph the finish of races. The official 
photographer shall furnish promptly to the Steward of the 
Commission two prints of every photo-finish, and the Stew- 
ard shall keep a permanent file of all such prints and the 
negative thereof. 


54. Racing Associations shall at all times during races 
furnish and maintain at their tracks the necessary cameras 
and equipment to produce motion pictures of every race 
from start to finish thereof. The films of all such motion 
pictures shall be retained by the respective Racing Asso- 
ciations for a period of not less than three years and shall 
at all times be available to the Commission, including the 
temporary use of the same for projection. 


55. Racing Associations shall install at their tracks and 
adequately maintain, electric or mechanical annunciators 
for the purpose of displaying the numbers of the placed 
horses at the conclusion of each race. 


56. The erection of buildings, seating stands or other 
structures on the grounds of any Racing Association, and 
the alteration or the removal of any thereof, shall be made 
only with the written approval of the Commission and the 
issuance of a permit therefor, after the filing with the 
Commission of a description thereof, with plans showing 
the detail of the same and a detailed statement of the cost 
thereof. 


57. Racing Associations shall furnish and maintain at 
least one man ambulance and at least one horse ambulance 
each day that their tracks may be open for racing or exer- 
cising horses, equipped, ready for immediate duty, and to 
be placed at an entrance to the racing strip, so that no time 
may be lost in answering calls. 


58. Each Racing Association shall equip and maintain 
at its track at least one temporary hospital in the grand- 
stand area and at least one temporary hospital in the 
administration building, each providing not less than six 
(6) beds, equipped with such first aid appliances and mate- 
rial as shall be approved by the Commission; and such 
Association shall also provide the attendance of competent 
physicians and registered nurses thereat during racing 
hours. 


59. Hach Racing Association shall make such sanitary 
arrangements as baths, toilets, etc., for the use of jockeys, 
as may be reasonably required by the Commission, the 
same to be conveniently located on the grounds. 

60. Hach Racing Association shall provide proper and 
well located boxes or pits for separately receiving stable 
manure and other refuse, situated well distant from living 
quarters, and such boxes and pits shall be emptied and 
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their contents entirely removed from the premises of the 
Association daily except Sundays. 


61. Each Racing Association shall on every racing day 
provide and maintain in a strictly sanitary condition such 
adequate toilets and facilities for furnishing drinking water 
for its patrons and persons having business at the track, 
as may be reasonably required by the Commission. 


62. Racing Associations shall make no charge of stall 
rental during the conduct of a race meeting at their prem- 
ises, except in the case of leases or other contracts relating 
to special facilities for stabling, and such leased or con- 
tracted facilities shall be made available to horsemen when- 
ever they are not occupied by the tenant, upon reasonable 
notice to the tenant. 


63. Each Racing Association shall provide and maintain 
one unit of adequate starting gates on every race day of its 
meeting and every day during the racing season on which 
it permits the exercising of horses on its racing strip; and 
an additional reserve unit of such starting gates shall be 
provided and maintained on every race day; said Associa- 
tion shall use every reasonable endeavor to have in attend- 
ance, whenever said gates are in use, one or more men 
skilled and qualified to keep said gates in good working 
order, and shall also provide for such periodical inspec- 
tions thereof as may be reasonably required by the Com- 
mission. 


64. Racing Associations shall make prompt written 
acknowledgment of stakes nominations and subscriptions. 


65. The offering of guaranteed stakes by Racing Asso- 
ciations is forbidden. 


66. Racing Associations, under the direction of The 
Jockey Club, shall institute and diligently maintain a sys- 
tem of horse identification and physical examination. 
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67. Racing Associations shall exclude from the paddocks 
| in the interest of public safety, all those persons who have 
i no immediate business with the horses entered, except the 
‘members of the Commission, its staff and special repre- 
: sentatives and those having special permission from the 

Association. 


68. Stands for judges, timers and stewards shall be 

' maintained in positions commanding an uninterrupted view 

| of the entire racing strip, and shall be subject to approval 
by the Commission. 


69. All devices pertaining to racing which are used on 

i race tracks must be approved in writing by the Commis- 

' sion before installation and shall not be removed except 
with the written consent of the Commission. 


70. Post time of the first race at each meeting must be 
approved in writing by the Chairman. 


71. Each Racing Association conducting a race meeting 
shall supply daily to the Commission a report of the fol- 
i lowing: purse distribution; and such other data as may be 
required by the Commission. The blank forms for this 

i purpose will be supplied by the Commission. 


| 72, All persons found making book on the races at any 
track shall be barred therefrom by the Association operat- 
ing the same, for not less than the duration of the meeting, 

’ and a memorandum thereof forthwith transmitted to the 
Commission and to the District Attorney of the County 
in which the offense has been committed. 


73. No person who is known or reputed to be a book- 
maker or a vagrant within the meaning of the statutes of 

: the State of New York, or a fugitive from justice, or whose 
’ eonduct at a race track in New York, or elsewhere, is or 
has been improper, obnoxious, unbecoming or detrimental 

' to the best interests of racing, shall enter or remain upon 
the premises of any licensed Association conducting a race 
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meeting under the jurisdiction of the Commission; and all 
such persons shall upon discovery or recognition be forth- 
with ejected. 


74. Racing Associations shall promptly give to the Com- 
mission and to the State Tax Department such information 
in writing as either may request from time to time and shall 
freely and fully cooperate with them in every way. 


75. The Commission shall fix, within the limitations 
prescribed by law, the prices of admission to race tracks 
and to special enclosures and reserved spaces therein. 


754. Any person going upon the racing strip or any part 
thereof or into the winners’ enclosure, at any time between 
fifteen (15) minutes before post-time of the first race and 
fifteen (15) minutes after the finish of the last race on the 
day’s program without the permission of the Stewards, 
shall be ejected promptly from the premises of the Asso- 
ciation. 


ARTICLE XI 
Racrxe EMPpLoyEEs 


85. The names of jockeys and the post positions of their 
horses, scratches, etc., shall be printed on the daily pro- 
grams. When such information is not available at the 
time the programs are printed, the same and all other 
changes in the official program shall be posted in a con- 
spicuous place both in front of the club house and in front 
of the grandstand, where the same may be easily read by 
the public, and also shall be announced over the public 
address system. 


86. All jockeys and exercise boys shall undergo exam- 
inations whenever directed by the Stewards to determine 
their fitness to ride, and the reports of such examinations, 
duly signed by the examining physicians, shall be filed 
promptly with the Commission. 
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87. A jockey shall be compensated and insured for work- 
: men’s compensation by either the owner or trainer accord- 
i ing to which one is his employer as defined by the Work- 
men’s Compensation Law, and usual certificate of insur- 
ance shall be filed with the Commission before license be 
issued to such owner or trainer, as the case may be. If 
‘ the insurance underwriter should advise the Commission 
that the insurance coverage is cancelled or suspended for 
| non-payment of premium or otherwise, the jockey shall not 
be permitted to ride for his employer unless and until the 
insurance is fully reinstated. 


88. No stable may have in its employment in any capacity 
any employee under sixteen (16) years of age, except as 
may be permitted by the applicable laws of the State of 
New York. 


89. (a) The personnel of every stable and changes there- 
of shall be registered by horsemen with the Association on 
| whose tracks their horses are racing or stabled, and shall be 


| available at all times to representatives of the Commission. 


(b) No stable employee shall be permitted to work with- 

out first filing application for Commission license and ob- 

: taining track identification card; and no stable employee 

shall be paid off on discontinuance until he has surrendered 

. his said identification card which shall be immediately deliv- 
ered to the track office. 


(ec) Every jockey, apprentice jockey and other rider, 
‘ whether in a race or when exercising or ponying a thor- 
: oughbred horse, shall wear a safety helmet of a type ap- 
| proved in writing by the Stewards; and no change shall 
‘ be made in any such helmet without the approval of the 
Stewards. 
° ° e ° 
ARTICLE XII 
944. No owner or trainer or his representative, shall 


employ a veterinarian who is not duly licensed as such by 
i the Department of Education of the State of New York. 
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Licensed associations shall use all reasonable efforts to 
prevent nonlicensed veterinarians from practicing on their 
premises. 


Every such veterinarian who shall prescribe or use any 
medication or treatment which contains a drug or drugs 
which he has reason to believe are of such character as 
could affect the racing condition of a horse in a race, shall 
at the time of such prescribing or use deliver to the Stew- 
ard of the State Racing Commission and the trainer of the 
horse under treatment a written statement setting forth 
the names of the horse and of the trainer and the fact that 
such medication or treatment, as the case may be, contains 
a drug, stimulant or narcotic which in the opinion of the 
veterinarian, is of such a character as could affect the rac- 
ing condition of the horse in a race. 


. e e e ° ° * s ° e 
ARTICLE XIV 


Pari-MuTUEL OPERATIONS 


99. Such rules for pari-mutuel betting as may be speci- 
fied by the Commission shall be printed in the daily racing 
programs sold to the public within the premises of Racing 
Associations. 


100. All race tracks under the jurisdiction of the Com- 
mission are required to install and maintain mechanically 
operated totalizators and result boards in plain view of 
patrons. 


101. No pari-mutuel tickets shall be sold except at regu- 
lar ticket windows, properly designated by signs showing 
the types of tickets sold at such windows. No such tickets 
shall be exchanged. 


102. Payment on winning pari-mutuel tickets shall be 
made only upon presentation and surrender of such tickets. 


103. All winning pari-mutuel tickets must be presented 
for payment before April first of the year following the 
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year of their purchase and failure to present any such 

: ticket within the prescribed period of time shall constitute 
a waiver of the right to participate in the award or divi- 
dend. 


104. Each Association must in all cases of a pari-mutuel 
pool distribute not less than $2.10 on each winning two- 
' dollar wager. No part of any minus pools resulting from 
such payments shall be charged against the State’s par- 
ticipation in the total pools or the breaks. 


105. Mutilated pari-mutuel tickets or those whose valid- 

ity is questioned, shall be submitted to the New York State 

. Tax Commission for inspection, and the ruling of said Com- 
mission thereon shall be final and conclusive. 


106. No person known to be under the age of twenty-one 
| (21) years shall be permitted to purchase a pari-mutuel 
ticket. 


107. Mutuel sellers’ windows shall open at least thirty 


(30) minutes before the first race and at least twenty (20) 

‘minutes before each other race. Mutuel cashiers’ windows 
shall open as soon as possible after the “Official’’ notice 
has been posted. 


108. The pari-mutuel machines will be locked by electri- 
_eal control immediately upon the official post-time of each 
race. 


109. No Association shall be responsible for ticket sales 
: not completed before the machines are locked. 


110. Daily Double windows will close ten (10) minutes 
before the official post-time of the first race in the Daily 
Double. 


111. Mutuel cashiers’ windows shall remain open until 
thirty (30) minutes after the last race. 


113. Bookmaking, or betting other than through the pari- 
: mutuel system conducted by a duly licensed Association, is 
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strictly prohibited. Bookmaking is a misdemeanor under 
the Penal Law, and is punishable by a fine or imprisonment 
or both. 


114. An itemized record of all unpaid pari-mutuel tickets 
shall be prepared and a complete record thereof, including 
total, forwarded to the Commission and the State Tax Com- 
mission within thirty (30) days after the last day of each 
race meeting. 


115. The Association, if operating a pari-mutuel system 
without the totalizator system, shall, in taking off total or 
mutuel ticket sales, prepare two (2) additional carbon cop- 
ies thereof at the time of making, and furnish the same 
to the respective designated representatives of the Com- 
mission and State Tax Commission, before the calculations 
for mutuel prices to be paid shall have been made. 


116. At race meetings where the totalizator machine is 
operated, if any additional method of calculation is used or 
undertaken, full records thereof shall be furnished to the 
Commission and the State Tax Commission. 


117. Complete and detailed records of each race, con- 
taining each change of readings of the odds and the actual 
possible ‘‘pay-off’’ on each horse, shall be filed with the 
Commission at the end of each racing day. 


118. A member of the staff, to be designated by the 
Chairman, shall make examination daily of the records of 
employment of the pari-mutuel employees, and he shall 
make daily written report to the Commission with respect 
to compliance or otherwise with Section 23 of Chapter 254 
of the Laws of 1940, as amended, having to do with the citi- 
zenship and place of residence of such employees. 


119. When more than twelve (12) horses, representing 
twelve (12) separate interests, are starters in a race, all 
horses in excess of eleven (11) interests shall be grouped in 
the betting as the “field.”’ 
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120. If a horse be excused from racing for any reason 
‘whatsoever after the betting thereon has begun, the money 
bet on that horse shall be refunded; except that when the 
horse is part of an entry or the ‘‘field,’’ there shall be no 
‘refund, provided that the entry or the “‘field,’’ as the case 
may be, has at least one actual starter. 


121. If it be determined by the Stewards that a horse 
has been prevented from racing because of the failure of 
‘the stall door of the starting gate to open, the money bet 
ion that horse shall be refunded; except that when the horse 
‘is part of an entry or the ‘‘field,’’ there shall be no refund, 
provided that the entry or the ‘‘field,’’ as the case, may be, 
has at least one actual starter. 


122. In all races except sweepstakes with five or more 
‘separate entries which start, Racing Associations shall pro- 
‘vide win, place and show pools; in all races with four (4) 
separate entries which start, they shall provide win and 
place pools; in races of three (3) or two (2) separate en- 


tries which start, they shall provide only a win pool; and 
ipari-mutuel tickets shall be sold accordingly; provided, 
‘however, that in sweepstakes with less than four (4) sepa- 
irate entries which start, Racing Associations may, at their 
loption, provide that there shall be no betting; and in such 
‘eases an additional race with betting shall be added to the 
program. 


123. No refunds of money paid for pari-mutuel tickets to 
‘be made as directed by the Rules and Regulations of the 
Commission, shall be made except upon the presentation 
and surrender of the tickets. 


ARTICLE XV 
Poot CaLcuLations 


. 124. The pari-mutuel pools shall be calculated and dis- 
tributed as follows: 
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(a) In any race, the win, place, show and daily double 
pools are treated separately and calculated independently 
of each other. 


(b) From each pool there shall be deducted fifteen per 
centum (15%), the remainder being the net pool for distri- 
bution, less the breaks, as provided by Subdivision 1 of 
Section 9 of the Pari-Mutuel Revenue Law. 


(c) WIN POOL. The net pool divided by the amount 
wagered on the horse finishing first, determines the pay- 
off per dollar, including profit and wager. 


When two (2) horses finish first in a dead heat, the 
money in the WIN POOL is divided the same as in a place 
pool calculation. 


(a) PLACE POOL. The amounts wagered on horses 
finishing first and second are deducted from the net pool to 
determine the profit. This profit is divided in half, and the 
halves, in turn, divided by the two amounts mentioned 
above. This determines the profit per dollar, to which is 
added the wager. 


When two (2) horses finish second in a dead heat, one- 
half of the profit is allocated to the tickets representing 
wagers on the horse finishing first, and the remaining half 
is allocated equally to the wagers on horses finishing in the 
dead heat for second. 


When two (2) horses in the ‘‘field’’ or coupled as an entry 
run first and second, the PLACE POOL shall be distribu- 
ted the same as in a win pool. 


(e) SHOW POOL. The amounts wagered on the horses 
finishing first, second and third, are deducted from the net 
pool to determine the profit. This profit is divided into 
three (3) equal parts, and each part, in turn, divided by the 
three (3) amounts mentioned above. This determines the 
profit per dollar, to which is added the wager. 
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When two (2) horses finish third in a dead heat, one- 
third of the profit is allocated to the tickets representing 
wagers on the horse finishing first, one-third to the wagers 
on the horse finishing second, and the remaining third 
lequally to the wagers on the horses finishing in the dead 
heat for third. 


When two (2) horses in the ‘‘field’’ or coupled as an 
‘entry finish first and second, first and third, or second and 
third, two-thirds of the profit is allocated to the tickets rep- 
resenting wagers on the ‘‘field’”’ or entry, and the remain- 
ing one-third to the wagers on the other horse. 


When one horse in the ‘‘field’’ or coupled as an entry fin- 
ishes first or second, and the other part of the entry or 
‘<field’’ fmishes third in a dead heat with another horse, one- 
half of the profit is allocated to the tickets representing 
wagers on the ‘‘field’’ or entry, one-third to the horse fin- 
ishing first or second, and the remaining one-sixth to the 
‘wagers on the horse finishing third in the dead heat with 


the ‘‘field” or entry. 


When three (3) horses in the “field’’ or coupled as an 
entry run first, second, and third, the PLACE and SHOW 
‘POOLS shall be distributed the same as a win pool. 

i (£) When only two (2) horses finish, the SHOW POOL 
iif any, shall be distributed the same as in a place pool. 

(g) When only one (1) horse finishes, the PLACE and 
‘SHOW POOLS, if any, shall be distributed the same as in 
a win pool. 

(h) In any race in which no horse finishes, all money 
‘wagered on the race shall be refunded upon presentation 
‘and surrender of pari-mutuel tickets sold thereon. 


ARTICLE XVI 
Tre Dany DovusLe 


125. The rules for Daily Double betting shall be printed 
iim the daily racing programs sold to the public within the 
premises of Racing Associations. 
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126. The Daily Double is not a parlay and has no connec- 
tion with or relation to the pool shown on the totalizator 
board. 


127. In order to win a Daily Double, it is necessary for 
the purchaser of a Daily Double ticket to select the winners 
of each of the two races specified for the Daily Double. If 
either of his selection fails to win, his contract is voided, 
except as hereinafter provided. 


128. No hurdle race or steeplechase shall be included in 
the Daily Double pool unless express written consent shall 
be given thereto by the Commission upon written applica- 
tion therefor. 


129. Entries and ‘‘fields”’ are coupled in the Daily Double 
on the first and second races. In the event that part of the 
entry or “field’’ is scratched and there is at least one start- 
er in the entry or the ‘‘field,’’ as the case may be, there 
shall be no refund. 


130. The pay-off shall be posted after the pool closes and 
before the race completing the Daily Double has been run, 
except in the event of a dead heat in the first half of the 
Daily Double, when the posting of the pay-off may be de- 
ferred until the race completing the Daily Double has been 
run. 


131. (a) In the event of a dead heat either in the first 
race or second race of the Daily Double, two winning com- 
binations result. The amounts wagered on both winning 
combinations are deducted from the net pool to determine 
the profit. This profit is divided in half, and the halves, in 
turn, divided by the two amounts mentioned above. This 
determines the profit per dollar, to which is added the 
amount of the wager. 


(b) In the event of a dead heat in both races of the Daily 
Double, four winning combinations result. The amounts 
wagered on these four winning combinations are deducted 
from the net pool to determine the profit. This profit is 


69 


divided into four (4) equal parts, and each part, in turn, 
divided by the four amounts mentioned above. This deter- 
mines the profit per dollar, to which is added the amount of 
the wager. 


132. The Daily Double pools shall be calculated and dis- 
tributed as follows: 


(a) The net pool divided by the amount wagered on the 
winning combination determines the pay-off per dollar, in- 
cluding profit and wager. 


(b) If no ticket is sold combining the two winners of 
the Daily Double, the net pool shall then be apportioned 
equally between those having tickets including the winner 
in the first race of the Daily Double and those having tickets 
including the winner in the second race of the Daily 
Double, in the same manner in which a place pool is caleu- 
lated and distributed. 


(c) If no ticket is sold including the winner of the first 
race of the Daily Double, the net pool shall be paid to the 
holders of tickets which include the winner of the second 
race of the Daily Double. 


(d) If no ticket is sold including the winner of the sec- 
ond race of the Daily Double, then the net pool shall be paid 
to the holders of tickets which include the winner of the 
first race of the Daily Double. 


(e) If no ticket is sold including the winner of either 
race, then the net pool shall be paid to the holders of tickets, 
which include the horses finishing second in the two races of 
the Daily Double. 


(f) If no ticket is sold which would require distribution 
of the Daily Double pool, the Association shall make a com- 
plete and full refund of the pool. 


133. (a) If for any reason the first race of the Daily 
Double be cancelled and declared ‘‘no race,’’ full and com- 
plete refund shall be made of the Daily Double pool. 
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(b) If for any reason the second race of the Daily Double 
be cancelled and declared ‘‘no race,’’ the net Daily Double 
pool shall be paid to the holders of the Daily Double tickets 
which include the winner of the first race. 


134. (a) Should any horse in the first half of the Daily 
Double not coupled with a starter be scratched or excused 
by the Stewards, or if it be determined by such Stewards 
that any horse not so coupled has been prevented from rac- 
ing because of the failure of the stall doors of the starting 
gate to open, all money wagered on such horse shall be 
deducted from the Daily Double pool and shall be refunded 
upon presentation and surrender of pari-mutuel tickets sold 
thereon. 


(b) Should any horse in the second half of the Daily 
Double not coupled with a starter be scratched or excused 
by the Stewards after the running of the first race in the 
Daily Double, or if it be determined by such Stewards that 
any horse not so coupled has been prevented from racing 
because of the failure of the stall doors of the starting gate 
to open, all money wagered on such horse shall be deducted 
from the Daily Double pool and all Daily Double tickets 
combining such horse with the actual winner of the first 
race in the Daily Double will share in a special Daily 
Double consolation pool formed by deducting from the total 
Daily Double pool the sum of all Daily Double combinations 
of which the said horse is a part. 


ARTICLE XVII 
Drue Tests 


135. The Racing Commission may require the Racing As- 
sociations to set apart a building or an enclosure in a 
building in a location acceptable to the Commission, con- 
taining such facilities for drug or other tests of horses as 
may be required by the Commission. 


136. The winner of and the second horse in every race 
and such other horses as the Stewards may designate shall 
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be sent immediately after the race to the Testing Enclosure 
for examination by the Supervisor of Drug Tests and the 
taking of such specimens of body fluids and eliminations as 
shall be directed; but blood specimens shall be taken only 
by a licensed veterinarian. 


137. The Stewards may require at any time that any 
horse be sent to the Testing Enclosure for the taking by 
the Supervisor of Drug Tests of such specimens of saliva, 
urine or other materials as shall be directed, as well as for 
an examination for ‘‘sponging’’ and such other examina- 
tion as shall be directed. 


138. The Supervisor may also, when so directed by the 
Stewards, require the taking of any or all of the foregoing 
specimens from any horse stabled at a track during a meet- 
ing. 

139. The owner, the trainer or his groom or other repre- 
sentative shall be present in the Testing Enclosure when a 
saliva, urine or other specimen is taken from his horse, and 
shall remain until the sample is sealed in his presence. The 
official sample tag attached to the specimen shall be signed 
by the owner or trainer or their representative, if present, 
as witness to the taking of the specimen. Wilfull failure to 
be present at or a refusal to allow the taking of any such 
specimen, or any act or threat to impede or prevent or 
otherwise interfere therewith, shall subject the person or 
persons guilty thereof to immediate suspension by the 
Stewards, and the matter shall be referred to the Commis- 
sion for such further penalty as in its discretion it may de- 
termine. 


140. All specimens taken by or by direction of the Super- 
visor shall be delivered promptly to the laboratory of the 
Commission for official analysis. Each specimen shall be 
marked by number and date and may also bear such infor- 
mation as the Supervisor considers essential] to its proper 
analysis; but the Supervisor shall not disclose to the Racing 
Diagnostician of the Commission or any member of his 
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staff, the identity of the horse from which the specimen was 
taken or the identity of its owner, trainer, jockey or stable. 
The container of each specimen shall be sealed as soon as 
the specimen is placed therein, and each such seal shall 
bear the stamp of the Commission. 


141. The Supervisor of Drug Tests of the Commission or 
any of his assistants may take samples of any medicines or 
other materials suspected of containing improper drugs 
which could affect the racing condition of a horse in a race, 
which may be found in stables or elsewhere on race tracks 
or in the possession on such tracks of any person connected 
with racing, and the same shall be delivered by the Super- 
visor of Drug Tests to the Racing Diagnostician for analy- 
sis under the same conditions as in this Article prescribed 
for analysis of saliva and urine. 


142. No action shall be taken on the report of the Com- 
mision Laboratory unless and until the drug has been prop- 
erly identified. 


143. All containers previously used for specimens shall 
be carefully and thoroughly cleaned in the Commission lab- 
oratory and shall be sealed before being returned to the 
Supervisor of Drug Tests. Each such seal shall bear the 
stamp of the laboratory. Seals on such containers shall 
not be broken except in the presence of owners or trainers 
or their representative, if present at the test. Only dis- 
tilled water, with or without acetic acid, shall be used to 
moisten the gauze used in the collection of saliva. The in- 
struments and utensils used in the taking of specimens shall 
be sterilized after each use. 


144. Horses starting in the care of a trainer, or belong- 
ing to an owner, under investigation but against whom no 
action has been taken, shall suffer no prejudice except that 
saliva and such other tests as the Stewards may direct shall 
be given to such horses regardless of their position of finish 
in any race. 
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145. The Secretary of the Commission shall promptly 
report to the Bureau of Narcotics of the Department of the 
Treasury of the United States, all cases in which it is re- 
ported by the Racing Diagnostician of the Commission that 
narcotics have been detected in a specimen from any horse; 
and if any veterinarian or physician has been involved 
therein the Secretary of the Commission shall make simi- 
lar report to the Department of Education of the State of 
New York. 


146. No person shall be admitted at any time to the build- 
ing or part thereof utilized by the Commission for the tak- 
ing and examination of specimens from horses except the 
staff immediately in charge of such work, the Commission- 
ers, the Secretary, the Steward, the Assistant to the Stew- 
ard, and such other persons as may be authorized, in writ- 
ing, by the Chairman of the Commission or the Supervisor 
of Drug Tests. 


147. Trainers and assistant trainers are responsible for 


the condition of horses in their care and are presumed to 
know these Rules. 


147A. All bottles and other containers kept in or about 
any tack-room or elsewhere in any barn on the premises of 
a racing association shall bear a label stating plainly the 
contents thereof, including the name of each active in- 
gredient; provided, however, that this rule shall not apply 
if the containers bear regular prescription labels with phar- 
macists’ numbers, names and addresses and the names of 
the prescribing veterinarians. 


ARTICLE XVIII 
PROCEDURE FOR HEARINGS 


148. (a) Whenever a matter has been referred to the 
Commission by the Stewards which involves an alleged vio- 
lation by any person of any law or of any Rule or Regula- 
tion of the Commission, or whenever the Commission, on 
its own initiative, shall determine to take cognizance of any 
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such alleged violation, or any other matter within its juris- 
diction, the following procedure shall be followed in dealing 
with such matter, insofar as the same may be appropriate 
and effective under the circumstances as may be determined 
by the Commission in its sole discretion. 


(b) Upon the receipt from the Stewards of a reference 
of any such matter, or upon the request of any Commis- 
sioner with respect to any matter within the jurisdiction of 
the Commission, the Chairman shall forthwith acquaint the 
other Commissioners with the substance thereof, and upon 
approval of not less than two of such Commissioners, the 
Secretary shall, by pre-paid telegram or by mail, send to 
the most recent postoffice address of the person charged 
with such violation by the Stewards or by the Commission, 
as such address may be shown upon the application for a 
license by such person or otherwise, a notice to show cause 
before the Commission at a place, date and time to be stated 
therein, why the license of such person should not be sus- 
pended or revoked, together with such other penalty as 
may be lawfully imposed, for such violation of the Rules 
and Regulations of the Commission as may be specified by 
the Stewards and/or the Commission, stating in such notice 
such particulars of the alleged violation as may reasonably 
acquaint the person charged with the nature thereof; and 
in such proceedings as may be initiated by the Commission, 
similar notice shall be given as directed by the Commis- 
sion. A further or supplemental notice or notices may be 
given by the Commission in its discretion. Notice of hear- 
ing and specification of alleged violations shall be sent by 
mail or telegram at least five (5) days before the date fixed 
in such notice for such hearing unless, upon approval by at 
least two Commissioners, the time fixed therein be short- 
ened. 


(c) The order of proof in hearings shall be: 


1. Evidence of the violations alleged. 


2. Cross examination of Commission’s witnesses. 
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3. Evidence by the person charged in defense or ex- 
planation. 

4, Cross examination of the person charged and his 
witnesses. 


5. Such rebuttal or other evidence on behalf of the 
Commission or any party in interest as may be re- 
garded as pertinent by the Chairman. 


Motions may be made at any time during a hearing by 
Counsel to the Commission or by the person charged or his 
counsel, but will not be deemed necessary to protect the 
rights of the person charged. 


A reasonable time after the close of the hearing may be 
allowed by the Commission for the filing of briefs or memo- 
randa by or on behalf of the person charged and any other 
person or persons interested; and in such case five (5) 
copies of any such brief or memorandum must be filed with 
the Commission. 


(d) Hearings shall be conducted in such manner as to 
ascertain and determine the substantial rights of the par- 
ties and the Commission shall not be bound by common law 
or statutory rules of evidence or by technical or formal 
rules of procedure. 


A person charged or his agent shall be entitled to obtain, 
at his own cost, from the hearing stenographer, a copy of 
the transcribed record of the hearing to which he is a party. 


Records of the proceedings at such hearings shall be 
made and retained in the files of the Commission. Such 
hearing shall be held by the Chairman of the Commission 
or by any Commissioner designated by him in writing, and 
the Chairman or said Commissioner may issue subpoenas 
for witnesses and administer oaths to witnesses. The 
Chairman or Commissioner holding such hearing shall, at 
the conclusion thereof, make his findings with respect there- 
to and said findings, if concurred in by at least two mem- 
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such alleged violation, or any other matter within its juris- 
diction, the following procedure shall be followed in dealing 
with such matter, insofar as the same may be appropriate 
and effective under the circumstances as may be determined 
by the Commission in its sole discretion. 


(b) Upon the receipt from the Stewards of a reference 
of any such matter, or upon the request of any Commis- 
sioner with respect to any matter within the jurisdiction of 
the Commission, the Chairman shall forthwith acquaint the 
other Commissioners with the substance thereof, and upon 
approval of not less than two of such Commissioners, the 
Secretary shall, by pre-paid telegram or by mail, send to 
the most recent postoffice address of the person charged 
with such violation by the Stewards or by the Commission, 
as such address may be shown upon the application for a 
license by such person or otherwise, a notice to show cause 
before the Commission at a place, date and time to be stated 
therein, why the license of such person should not be sus- 
pended or revoked, together with such other penalty as 
may be lawfully imposed, for such violation of the Rules 
and Regulations of the Commission as may be specified by 
the Stewards and/or the Commission, stating in such notice 
such particulars of the alleged violation as may reasonably 
acquaint the person charged with the nature thereof; and 
in such proceedings as may be initiated by the Commission, 
similar notice shall be given as directed by the Commis- 
sion. A further or supplemental notice or notices may be 
given by the Commission in its diseretion. Notice of hear- 
ing and specification of alleged violations shall be sent by 
mail or telegram at least five (5) days before the date fixed 
in such notice for such hearing unless, upon approval by at 
least two Commissioners, the time fixed therein be short- 
ened. 


(c) The order of proof in hearings shall be: 
1. Evidence of the violations alleged. 


2. Cross examination of Commission’s witnesses. 
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3. Evidence by the person charged in defense or ex- 
planation. 


4. Cross examination of the person charged and his 
witnesses. 


5. Such rebuttal or other evidence on behalf of the 
Commission or any party in interest as may be re- 
garded as pertinent by the Chairman. 


Motions may be made at any time during a hearing by 
Counsel to the Commission or by the person charged or his 
counsel, but will not be deemed necessary to protect the 
rights of the person charged. 


A reasonable time after the close of the hearing may be 
allowed by the Commission for the filing of briefs or memo- 
randa by or on behalf of the person charged and any other 
person or persons interested; and in such ease five (5) 
copies of any such brief or memorandum must be filed with 
the Commission. 


(d) Hearings shall be conducted in such manner as to 
ascertain and determine the substantial rights of the par- 
ties and the Commission shall not be bound by common law 
or statutory rules of evidence or by technical or formal 
rules of procedure. 


A person charged or his agent shall be entitled to obtain, 
at his own cost, from the hearing stenographer, a copy of 
the transcribed record of the hearing to which he is a party. 


Records of the proceedings at such hearings shall be 
made and retained in the files of the Commission. Such 
hearing shall be held by the Chairman of the Commission 
or by any Commissioner designated by him in writing, and 
the Chairman or said Commissioner may issue subpoenas 
for witnesses and administer oaths to witnesses. The 
Chairman or Commissioner holding such hearing shall, at 
the conclusion thereof, make his findings with respect there- 
to and said findings, if concurred in by at least two mem- 
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bers of the Commission, shall become the findings and de- 
termination of the Commission. 


(e) A person charged desiring to subpoena a witness 
may do so in the name of the Commission by its Secretary, 
and in the manner provided for subpoenas by the Civil 
Practice Act of the State of New York. 


(f) Application for adjournment must be made in writ- 
| ing and filed at the office of the Commission in the Borough 
of Manhattan, City of New York, not less than forty-eight 
(48) hours before the time set for hearings and will not be 
granted except for good cause shown in such application. 


(g) Upon the close of the proceeding the Commission 
shall, within a reasonable time after the receipt of copies 
of the record thereof, prepare and file with its Secretary 
its written findings and determination with respect to each 
and every allegation contained in the aforesaid notice and 
any supplemental notice, and copy thereof shall forthwith 
be mailed by the Secretary to the person charged and to his 
attorney if one has appeared in his behalf. 


(bh) No rehearing of any such matter shall be had except 
upon written application therefor and solely upon the 
ground of newly discovered evidence which could not have 
been made available at the hearing; such evidence to be 
specified in such application and the right to present the 
same shall be established to the satisfaction of the Com- 
mission. 


(i) All penalties imposed by the Stewards or the Com- 
mission upon any person charged shall continue in full 
force and effect until the determination of the Commission 
is rendered, unless otherwise directed in writing by the 
Commission. 
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NEW YORK STATE LABOR RELATIONS BOARD 
Case No. SH-33842 
In the Matter of 
Joun W. Gatpreats and James P. Conway 
and 


Locat 917, an affiliate of the INTERNATIONAL BroTHERHOOD 
or TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN & HELPERS 


Stipulation 


Wuenrras, John W. Galbreath, one of the above employers, 
has instituted an action in the United States District Court 
for the Southern District of New York, to restrain the 
Board from conducting the election scheduled herein, and 


Wuersas, there is presently pending in the United States 
District Court for the District of Columbia an action 


brought by said employer against the National Labor 
Relations Board, to compel the National Board to assert 
jurisdiction over his labor relations, and motions for sum- 
mary judgment are returnable in said court on July 3, 1961, 


Now, THererore, Ir Is Heresy StrPuLaTED by and between 
the attorneys for the respective parties hereto 


1. The Board will proceed to conduct elections now, or 
hereafter, scheduled to be held involving the stable em- 
ployees of the employers herein, and also of other horse 
owners and trainers represented by the attorneys for the 
employer herein in other proceedings before the Board 
but will impound the ballots pending determination of the 
motions for summary judgment presently pending in the 
United States District Court for the District of Columbia. 


2, The attorneys for the employers agree that they will 
advise the attorneys for, and the Chairman of, the National 
Board of the terms of this stipulation and that both parties 
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to the action in the United States District Court for the 
District of Columbia will be ready to submit or argue the 
motions for summary judgment on July 3, 1961, will not 
apply for any adjournment thereof, and, upon such argu- 
ment, will advise the district court judge of this stipulation 
and shall request a decision on the motions for summary 
judgment as expeditiously and promptly as possible. 


3. The attorneys for the employers stipulate that they 
will cooperate with the New York Board in conducting 
elections among the stable employees of the employers here- 
in and also of other horse owners and trainers represented 
by them in the other proceedings pending before the New 
York Board, including 


(a) they will furnish to the New York Board, on 
request, lists of the stable employees employed by each 
of said employers containing information necessary to 
determine the eligibility of such employees to vote in 
elections to be conducted; 


(b) they will take all steps necessary to assure that 
agents of the New York Board will have access to the 
stables of the various employers for the purpose of 
posting notices of election or any other occasions neces- 
sary for the preparation and conduct of said elections; 


(c) they will send a letter to the New York State 
Racing Association advising said association that they 
have agreed to cooperate with the New York Board in 
conducting such elections and for agents of the Board 
to have access to tracks and stables, and will furnish 
the New York Board with copies of letters sent. 


4. This stipulation may be cancelled by either party on 
five (5) days written notice to the other party, Saturdays 
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and Sundays to be excluded from the computation of said 
five (5) day period. 


Dated: New York, N. Y., June 22, 1961 


Pamir FEetpptum 

Attorney for the Board 
Davis, Harpy & Scuzenck 
Attorneys for the Employers 


(Filed July 17, 1961) 
Order 
(Civil Action No. 1605-61 and Civil Action No. 1891-61) 


This cause came to be heard on plaintiff’s complaint and 
an order to show cause why summary judgment should not 
be entered in its favor in Case No. 1605-61 and plaintiffs’ 
complaint and a motion for summary judgment in Case 
No. 1891-61. Upon order of this Court dated June 23, 1961, 
the two proceedings were consolidated. 


The plaintiffs having sought a declaratory judgment that 
the National Labor Relations Board is required by the 
National Labor Relations Act, as amended (61 Stat. 136, 
73 Stat. 519, 29 U.S.C. Sec. 151 et seqg.), to assert jurisdic- 
tion or to grant a hearing before determining whether to 
assert or decline jurisdiction over plaintiffs’ operations 
which involve breeding, training, and racing thoroughbred 
horses in Board Case Nos. 2-RM-1121; 11-RM-79, 80; 9- 
RM-258 and 5-RM-434; and 


The defendant members of the Board having moved to 
dismiss the complaints or, in the alternative, for summary 
judgment in their favor; and 


This Court having considered the complaints, the motions 
of the parties, the exhibits attached thereto, the statements 
of material fact as to which there is no genuine issue, the 
supporting legal memoranda, and after hearing oral argu- 
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ment of counsel on July 3, 1961, and being fully advised in 
this matter; and 


This Court having found that the material facts are un- 
disputed and having concluded that the National Labor 
Relations Board properly exercised its authority under 
Section 14(c)(1) and the other relevant provisions of the 
National Labor Relations Act in declining to assert juris- 
diction over the operations of the plaintiffs (see Leedom, 
et al. v. Fitch Sanitarium, No. 16,215, decided June 29, 1961 
(C.A. D.C.)), and also having found that the Board was 
not required to hold a hearing by reason of Section 9(¢) (1) 
of the Act. 


It is therefore, OnpERED, ADJUDGED AND DECREED 


That defendants’ motions for summary judgment in 
their favor are granted, and the relief requested by plain- 
tiffs is denied. 

Dated: 7/16/61 
Epwarp A. Tamm 
United States District Judge 


(Filed July 21, 1961) 


Notice of Appeal 


Notice is hereby given this 21st day of July, 1961, that 
Max Hirsch, Oleg T. Dubassoff, John W. Galbreath, Thom- 
as Joseph Kelley hereby appeal to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 17th day of July, 1961 in favor 
of Frank W. McCulloch, Boyd Leedom, Philip Ray Rodgers, 
John H. Fanning and Gerald A. Brown, members of the 
N.L.B.B., against said Max Hirsch, Oleg T. Dubassoff, 
John W. Galbreath, Thomas Joseph Kelley. 


Mazrm F. O’Donocuve 
Attorney for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1605-61 


Waxrer A. Ketirzy, 910 Coterro Avenue, Coral Gables, 
Florida, Plaintiff 


Vv. 


Frank W. McCunioce, individually and as Chairman, 
Boyp Lzevom, Pamir Ray Rocers, Joun H. Fannie, 
and Geratp A. Brown, individually and as members of 
and constituting the NarionaL Lasor Retations Boarp, 
1717 Pennsylvania Avenue, N.W., Washington 6, D. C. 

Defendants 


Complaint for a Declaratory Judgment 
Plaintiff for his complaint herein alleges: 


1. Plaintiff is now, and was at all times herein mentioned, 
in the business of breeding, training, and racing thorough- 
bred horses in many states of the United States, with his 
residence and principal office at Coral Gables, in the state 
of Florida. 


1. The above named defendants are, and at all times men- 
tioned herein, were the Chairman and members respec- 
tively of and constituted the National Labor Relations 
Board, an agency of the United States Government, located 
in the City of Washington, District of Columbia, within 
this district. 

3. This action arises under U.S.C. Title 28, Section 1337 
as hereinafter more fully appears. The plaintiff is and at 
all times mentioned herein was an employer engaged in an 
industry affecting commerce within the meaning of the 
Labor Management Relations Act of 1947, as amended, 28 
U.S.C. Section 151 et seq. 
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4, On or about the 19th day of May, 1961, defendants 
refused and continue to refuse to take jurisdiction over 
labor disputes involving the business of plaintiff and the 
business of all other public trainers of thoroughbred race 
horses as a class. 


5. Defendants’ refusal is in violation of the statute re- 
quiring the National Labor Relations Board to take juris- 
diction, namely, 14(¢)(1) of the Labor Management Rela- 
tions Act of 1947, as amended (29 U.S.C. 164(c)(1)), m 
that plaintiff’s business operations come under the stand- 
ards prevailing upon August 1, 1959. 


6. Plaintiff has no adequate remedy at law or otherwise. 


Wuererore plaintiff demands judgment against the de- 
fendant declaring that: 


(a) the National Labor Relations Board may not refuse 
to accept jurisdiction over the business of public trainers 
of thoroughbred race horses as a class; 


(b) plaintiff’s business operations come under the stand- 
ards of jurisdiction prevailing on August 1, 1959; 


(c) the National Labor Relations Board is required by 
law to accept jurisdiction over labor disputes involving 
plaintiff ; 

(d) defendants be directed to assert jurisdiction over 
plaintiff and his business upon the filing of a representation 
petition as provided under Section 9(¢) of the Act (29 
U.S.C. §159(c)), and that plaintiff have such other and 
further relief as to the Court may appear proper. 


Lorenz, Fuvw & Gurprvo 
By /s/ AuFrep GraRprNo 
Attorneys for Plaintiff 
165 Broadway 

New York 6, New York 
CO. 7-8636 
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Hocan & Hazrson 

By Francis L. Casey, Jz. 
Attorneys for Plaintiff 
800 Colorado Building 
Washington 5, D. C. 
ST. 3-1900 


(Filed June 15, 1961, Harry M. Hull, Clerk) 
Affidavit 


State of New York 
County of Queens, ss: 


Walter A. Kelley, being duly sworn, says: 
i 1. Iam the plaintiff in this action and make this affidavit 
in support of my motion for summary judgment. I also 


irespectfully request the court to bring on this motion by 
iorder to show cause in less than the 10 days period pro- 


vided by Rule 56 on the grounds that the New York State 
‘Labor Relations Board has issued an order directing an 
‘election among plaintiff’s employees and said election may 
be held before the expiration of the normal 10 day notice 
period provided in Rule 56, all to the plaintiff’s great 
damage as will be shown below. 


2. Plaintiff is in the buiness of breeding, training and 
racing thoroughbred horses in many states of the United 
States, with his residence and principal office at Coral 
Gables in the State of Florida. 


| 3. On or about the 3rd day of November, 1960, a labor 
‘organization known as Local 917, an affiliate of Interna- 
tional Brotherhood of Teamsters, filed a petition with the 
New York State Labor Relations Board seeking to have 
that Board hold an election among the employees of the 
plaintiff to determine whether or not they desired to have 
ithis particular labor organization represent them in collec- 
tive bargaining. No hearings were had on said petition 
until April 25, 1961. 
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4, Prior thereto, on April 4, 1961, I filed a petition with 
the office of the National Labor Relations Board, Second 
Region in New York City, pursuant to Sec. 9(a) of the 
Labor Management Relations Act of 1947, as amended, 
asking the National Labor Relations Board to hold an elec- 
tion among my employees to determine the validity of 
Local 917’s claim. I filed this petition because of the juris- 
dictional facts which I will go into in a later paragraph 
and because of my desire to obtain the full protection of the 
Federal Act (which unlike the State Act prohibits unfair 
labor practices of unions and covers all of my operations 
in the states in which I work during each year). 


5. In support of the petition I filed a memorandum in 
which I stated that at a representation hearing the factual 
proof which would be presented would show that a question 
of representation affecting commerce did exist and that 
therefore my business operations came within the jurisdic- 
tional standards of the National Labor Relations Board 
existing on and prior to August 1, 1959. The ultimate facts 
which were offered were as follows: 


‘*A. Interstate nature of operations 


‘¢1) Employer [plaintiff] resides in Florida and is 
licensed by and races in eight states: 


California 
Delaware 
Florida 
Tlinois 
Maryland 
Massachusetts 
New York 
Rhode Island 


“<9) Employees reside outside of New York State and 
are presently outside of the state of New York. Some of 
these employees will never come into the state of New York. 
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“<3) Horses are trained and quartered at farms in vari- 
ous states: 


(a) Dallas, Texas 

(b) Lexington, Kentucky 
(c) Ocala, Florida 

(d) Santa Anita, California 


“‘4) Horses were bought in many states: 


(a) California 
(b) Florida 

(c) Kentucky 
(d) New Jersey 
(e) New York 


““B, Non-Retail Business of Employer Meets Both the 
Inflow and Outflow Standards 


61) Outflow. More than $50,000 was expended last year 
for purchases of goods, supplies or services from other 
persons located outside the State. These purchases in- 


cluded: feed, transportation of animals, ete. 


‘2) Inflow. More than $50,000 in revenue was derived 
from out-of-state sources for services performed out of 
state, as well as from shares in purses won out of state, 
etc.” 


6. The Regional Director of the Board refused to issue 
a notice of hearing and, in spite of my request that such 
a hearing be held, dismissed the petition in a short form 
letter dated April 12, 1961 in which he stated: 


“The above-captioned case petitioning for an investi- 
gation and certification of representatives under Sec- 
tion 9 of the National Labor Relations Act has been 
carefully investigated and considered. 


It does not appear that further proceedings are war- 
ranted inasmuch as it would not effectuate the policies 
of the Act to assert jurisdiction. I am, therefore, dis- 
missing the petition in this matter. 
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Pursuant to the National Labor Relations Board Rules 
and Regulations, you may obtain a review of this 
action by filing a request for such a review with the 
National Labor Relations Board, Washington 25, 
D. C.”? 


7. I then appealed to the defendants, the National Labor 
Relations Board, who on May 19, 1961, affirmed the action 
of the Regional Director in a brief letter stating: 


‘““The Board has carefully considered your Request 
for Review of the Regional Director’s dismissal of the 
petition in the above case and decided that, as the 
admitted facts show that the operations involved are 
related to horse racing, it would not effectuate the 
purposes of the Act to assert jurisdiction over the 
Employer. Meadow Stud Inc., 130 NLRB No. 121. 
Accordingly, the action of the Regional Director in dis- 
missing the petition was warranted.”’ 


A copy of the Advisory Opinion in Meadow Stud, Inc. is 


attached hereto as Exhibit A. 


8. At no time has the National Labor Relations Board 
held a hearing. They have in fact assumed that even if 
the facts are as stated in my petition and in the above 
memorandum, defendants nevertheless had the right to 
decline to assert jurisdiction over my business operations 
and my employees. 


9. In view of the action of the defendants in dismissing 
. the petition without a hearing, there is no genuine issue as 
to any material fact. The defendants have decided that 
they will not assert their jurisdiction over public trainers 
of thoroughbred race horses as a class. For the reasons 
stated in the accompanying memorandum, I am informed 
| by my attorneys that this action of the National Labor 
| Relations Board is contrary to the requirements of Sec. 
| 14(¢)(1) of the Labor Management Relations Act of 1947, 

as amended, 29 U.S.C. Sec. 164(c) (1). 
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10. During the pendency of the proceeding before the 
National Labor Relations Board, the New York State Labor 
Relations Board continued to process the petition filed by 
Local 917. On or about April 25, 1961, the State Labor 
Relations Board caused a hearing to be had on this petition 
before one of their trial examiners. 


11. At such a hearing I contended that the State Labor 
Relations Board was without jurisdiction in that my busi- 
iness affected the interstate commerce of the United States 
and was therefore subject to the exclusive jurisdiction of 
the National Labor Relations Board. 


12. My contentions on jurisdiction were rejected by the 
‘State Labor Relations Board and on May 23, 1961 ina 
series of cases relating to the business of public training 
of thoroughbred race horses, the State Labor Relations 
‘Board asserted that it had the power to assert jurisdiction 
over public training. 


13. On June 8, 1961, in reliance on such decision and 


' direction of election in my proceeding in which they ordered 
‘that an election be held within 30 days from the issuance of 
ithe decision. In this order, they direct that an election be 
‘held among—not all of my employees—but only those who 

happen to have worked in New York on any six days during 
the 1961 racing season prior to June 8, 1961. A copy of 
i said decision is attached hereto as ‘‘Exhibit B.’’ 


14. I am informed and believe that the State Labor Rela- 
‘tions Board is planning to hold certain elections on or 
about the 19th and 20th of June, 1961, and will hold an 
election in my case either then or within a short time there- 
after, unless this Court first holds that the defendants are 
' required to assert jurisdiction over the business operations 
of the plaintiff and those in the same business as the 
plaintiff. 


15. Unless this Court permits this motion to be brought 
‘on for argument before the 10 day period provided by 
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Rule 56, the election among the plaintiff’s employees prob- 
ably will have already been held. 


16. The result of, such action on the part of the New 
York State Labor Relations Board would be to prejudice 
seriously my rights in that if my employees vote against 
Local 917, no controversy any longer exists over which the 
National Labor Relations Board may assert jurisdiction 
and this case will become moot and neither plaintiff nor 
his employees will know whether they are entitled to the 
protection of the federal labor law. 


17. If, on the other hand, Local 917 wins the election, 
plaintiff will be pressured to recognize Local 917 as the 
collective bargaining agent of his employees and is subject 
to being picketed and his business seriously injured if he 
refuses to recognize or bargain with Local 917, pending 
the determination by this Court of the jurisdiction of the 
National Labor Relations Board. 


18. In either event, I and my employees will find that as 
we travel from one state to another, our rights will become 
subject to the different rules of each jurisdiction only few 
of which have labor acts. The union will be free to burden 
and obstruct commerce by secondary boycotts and recog- 
nitional picketing and to press its present demand for a 
closed shop contract which it could not do under the federal 
law. 


19. It is therefore imperative that this motion for sum- 
mary judgment be brought on prior to the expiration of the 
defendants’ normal time to answer and within less than the 
normal 10 day notice period. 


20. This action was commenced by the service of a sum- 
mons and complaint on the 24th day of May, 1961, and 
more than 20 days have expired prior to the bringing of 
this motion. I am informed that the issues in this case are 
very similar to the legal issues heretofore decided by this 
court in the case of Fitch Sanitarium, Inc. v. Leedom et al, 
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File #+1571-60 in which Judge Hart of this Court on Novem- 
ber 10, 1960, directed the defendants, then comprising the 
National Labor Relations Board, to assert jurisdiction 
over proprietary hospitals on the ground that the defend- 
ants would have asserted jurisdiction over such business 
operations under the standards prevailing upon August 1, 
1959. A copy of the order of the Court is attached hereto 
as ‘‘Exhibit C.”’ 

21. These issues have been extensively briefed by the 
defendants in that proceeding, as well as in an appeal taken 
from the order of this court in Leedom et al. v. Fitch Sani- 
tarium, Inc. in the U.S. Court of Appeals for the District 
of Columbia Circuit (Case #16215). Defendants will not 
be greatly inconvenienced by the short notice provided by 
the order to show cause since they are prepared with all 
the material necessary to argue this motion on its merits. 


22. No genuine issue on any material fact can be raised 
herein since the facts on jurisdiction are not material. 
The Board’s declination of jurisdiction is on the ground 
that the Act permits it to decline to act in labor disputes 
involving public trainers as a class, without regard to the 
extent and nature of their interstate operations. 


Wuenerore plaintiff respectfully requests this Court to 
issue the within order to show cause and on the return day 
herein to order the entry of judgment declaring that de- 
fendants are required to assert jurisdiction over the busi- 
ness operations of plaintiff and of public trainers of thor- 
oughbred race horses as a class. 


No previous application for the relief requested herein 
has been made to any other court or judge. 


Waurer A. Ketizy 


Sworn to before me this 13th day of June, 1961. 
Peter D. Mugray 


(Seal) Peter D. Murray, Notary Public, State of New York. 
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EXHIBIT A 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


130 NLRB No. 121 
Case No. AO-17 
Meapow Srup, Inc. 
and 
\Locan 917, InTERNATIONAL BroTHERHOOD oF TEAMSTERS, 


| CHAUFFEURS, WAREHOUSEMEN aND HELpers oF America, Inc. 
Apvisory OPINIon 


This is a petition, filed by Local 917, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, Independent, for an advisory 
opinion under Section 102.98(a) of the Board’s Rules and 
Regulations, Series 8. 


In relevant part, the petition discloses the following: 


Meadow Stud, Inc., herein called the employer, a Dela- 

i ware corporation engaged in the business of breeding, 
raising, racing and selling thoroughbred race horses, 

operates a farm and stables at Doswell, Virginia, where it 

keeps stallions for breeding purposes. Mares owned by 

other persons are sent to such stables to be bred, and the 

mare and their foals are boarded there. About 40 horses 

are raised each year. For the fiscal year ending in August, 

' 1959, the employer received $91,639 in stud fees and $117,- 
| 500 from the sale of horses in 1960. Included in the latter 
' figure is the sum of $24,000 for a horse sold in California 
‘and $44,000 for horses shipped out of New York. It also 
‘receives an annual income of $17,719 for boarding mares 
‘and foals. The employer transports its horses to, and 
races them in, other states, including New York, California, 

iNew Jersey, Maryland, and Massachusetts. From Janu- 
i ary 1 to November 1, 1960, the employer won racing purses 
totalling $389,995 in these states. It also has a part inter- 

est in a stallion standing at Clayburn Farm in Kentucky. 
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Petitioner has filed a petition with the New York State 
Labor Relations Board for certification as the representa- 
tive of the employer’s grooms which has been docketed by, 
and is pending before, said New York Board as Case No. 
SE-33853. At the hearing on said petition, the foregoing 
‘‘commerce data” was not denied or controverted. At said 
hearing the additional following facts were neither contra- 
dicted nor denied. 


The racing season in New York lasts from about March 
21 to November 30 annually. New York law requires all 
owners, trainers, ‘‘assistant trainees,’’ and stable em- 
ployees to be licensed. Pursuant to New York law, the 
employer is licensed to do business in that state. The 
employer keeps 15 to 18 horses in New York at the ‘‘height 
of the season,” although it also sends horses from New 
York to tracks in other states and to its stables in Virginia. 
Its regular grooms accompany the horses on such trips. 
Grooms are paid their wages from local bank accounts 
maintained in the state where they are working. 


A response submitted pursuant to Section 102.101 by the 
employer alleges the following: 


In 1960, the employer raced in seven stakes races, as well 
as other races, in New Jersey during July, August, and 
September. Grooms traveling with these horses remained 
in New Jersey from 10 to 12 days on each of the seven 
occasions. Of the four ‘‘permanent grooms,’’ two maintain 
homes outside of New York and three of the ‘present 
grooms” were hired in Roswell. The employer neither 
owns nor leases property in the State of New York. It also 
requests the Board to take judicial notice that racing sea- 
sons of other states may run concurrently in whole or in 
part with the New York season. 


A brief has been received from the employer, permission 
to file it having been granted pursuant to Section 102.103 
of the Board Rules. In it the employer has contended that 
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its operations have a substantial effect on commerce, that 
the Board therefore should assert jurisdiction over it, and 
that Hialeah Race Course, 125 NLRB 338, does not control 
disposition of the instant case because Hialeah involved 
an industry local in nature. 


The question of whether the Board should assert juris- 
diction over the operations of race horse owners has not 
heretofore been decided by the Board. 


Nevertheless, while not determinative, cases like Hialeah 
Race Course, Inc., 125 NLRB 338; Jefferson Downs, Inc., 
125 NLRB 386; Pinkerton’s National Detective Agency, 114 
NLRB 1363; Los Angeles Turf Club, Inc., 90 NLEB 20, at 
21-22 and Olympia Stadium Corporation, 85 NLRB 389, 
point to the conclusion, which we reach, that the employer’s 
operations, while not unrelated to commerce, are essen- 
tially local in character. As, in our opinion, the effect of 
labor disputes involving such operations is not sufficiently 
substantial to warrant the exercise of our jurisdiction, and 
as we have declined to assert jurisdiction over race tracks 
which are indispensable to such operations. we have deter- 
mined to decline jurisdiction over the Employer and similar 
operations, thereby leaving the States free to assert their 
jurisdiction. See Pinkerton’s National Detective Agency, 
supra. 


Cases like Radovich v. National Football League, 353 
U.S. 445; U.S. v. International Boxing Club, 348 U.S. 236; 
and United States v. Shubert, 348 U.S. 222, do not compel a 
different result. They hold the activities there discussed 
constituted commerce; but, as pointed out above, we rec- 
ognize that the operations of the employer in the instant 
case are not wholly unrelated to commerce. Similarly, we 
do not regard Toolson v. New York Yankees, 346 U.S. 356, 
and Federal Baseball Club v. National League, 259 U.S. 200, 
as dispositive. 


In view of the foregoing disposition we do not reach the 
question of which part of the employer’s operations, if any, 
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have been excluded from our jurisdiction as a matter of 


| law, under Section 2(3) of our Act, because they employ 


“Cagricultural labor.’’ 
Accordingly, the parties are advised that the Board 


' would not assert jurisdiction over the operation of Meadow 


Stud, Inc., with respect to labor disputes cognizable under 
Section 8, 9, or 10 of the Act. 
Dated, Washington, D. C., March 3, 1961. 


Boyp Lzzpom 
Chairman 

Pamir Ray Ropcrrs 
Member 

JoszrH ALTON JENKINS 
Member 

Joun H. Fanwine 
Member 

Asravur A. Kmpatu 
Member 

Nationa Lasor Rexations Boarp 

(SEAL) 


EXHIBIT B 
NEW YORK STATE LABOR RELATIONS BOARD 
24 SLRB No. 52 
Case No. SE-33863 
In the Matter of 
Wares A. Keiiey 


and 


Locar 917, an affiliate of the InrzenarionaL BrorHERHoop 
or TzamsTeRs, CHAUFFEURS, WAREHOUSEMEN & Hutprrs 


94, 


Appearances: 
Lorenz, Finn & Giardino, Esqs. 
by C. P. Lambos, Esgq., 
for the Employer 
Irving T. Bush, Esq., 
for the Union 


Decision anpD Dmection or ELEcTIoN 


Loeal 917, an affiliate of the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen & Helpers, here- 
in called the Union, filed its petition herein, pursuant to 
Section 705 of the New York State Labor Relations Act, 
on November 3, 1960. 


The hearing herein was originally scheduled for Novem- 
ber 14, 1960, but was adjourned, pending issuance by the 
National Labor Relations Board of an advisory opinion as 
to whether it would assert jurisdiction in this industry. The 
National Board’s opinion declining to assert jurisdiction 
was issued on March 3, 1961. Thereafter, on March 28, 
1961, we heard oral argument in certain other pending pro- 
ceedings involving some of the questions presented herein. 
The attorneys for the instant Employer participated 
therein. 


The hearing herein was thereafter duly heard before 
Oscar Forster, Esquire, Trial Examiner, on April 25, 1961. 
The parties stipulated to incorporate in the record herein 
the testimony of Lawrence J. McMahon, the inspector super- 
vising licensing for the New York State Racing Commis- 
sion, given at the hearing in Blackburn, Case No. SH-33837, 
24 SLRB No. 44. At the Employer’s request, we have con- 
sidered the briefs filed by his attorneys in Bieber, Case No. 
SE-33836, 24 SLRB No. 53, and Jacobs, et al. (Bieber- 
Jacobs Stable), Case No. SE-33859, 24 SLRB No. 54. 


Upon consideration of the entire record, the Board ren- 
ders the following decision. 
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I. The Employer 


Walter A. Kelley is an owner and public trainer of 
thoroughbred race horses in the State of New York, which, 
at the time of the hearing herein, were stabled at Aqueduct 
Race Track, located in Queens County, City and State of 
New York. 


Il. The Jurisdiction of the Board 


The Employer contends that, because of the interstate 
nature of his operations, this Board lacks jurisdiction of 
his labor relations. In support of this contention, the Em- 
ployer made an offer of proof as to his interstate activities, 
which offer was rejected by the Trial Examiner. We 
hereby affirm his ruling. 


The same contention was raised, and substantially the 
same offer of proof was made, in Blackburn, 24 SLRB No. 
44. Tn that case, we set forth our reasons for asserting 
and retaining jurisdiction. Nothing in the present record 


warrants a different conclusion here. See also Neloy and 
Bellew, 24 SLRB No. 28. 


During the hearing, the Employer requested that the 
Board defer the proceedings in this matter until such time 
as the National Board acted upon an appeal from the dis- 
missal, on April 12, 1961, by the National Board’s Second 
Regional Office (New York), of a representation petition 
filed there by the Employer. This request was denied by 
the Trial Examiner. For reasons set forth in Galbreath, 
et ano, 24 SLRB No. 43, we affirm his ruling. Thereafter, 
on May 19, 1961, the National Board affirmed the dismissal. 
(N.L.B.B. Case No. 2-RM-1121) 


Accordingly, we find and conclude that the New York 
State Labor Relations Board has jurisdiction to continue 
its investigation in this proceeding. 
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III. Undisputed Matters 


It was undisputed, and we find and conclude, that, in fact 
and within the meaning of the Act: the Union is a labor 
organization, and a question or controversy concerning 
representation exists. 


IV. The Appropriate Unit 


The Union seeks a unit of grooms employed by the Em- 
ployer within the State of New York, but stated it would 
be willing to accept any unit of stable employees in the 
State of New York that the Board finds appropriate. The 
Employer contends that the appropriate unit should include 
all stable employees wherever located, whether within or 
outside the State of New York. 


At the time of the hearing, the Employer employed in the 
State of New York the following stable employees: ten 
grooms, five exercise boys, three hot walkers and one fore- 
man. He also employs one assistant trainer. 


We have set forth in Galbreath, et ano, 24 SLRB No. 43, 
our reasons for finding that the appropriate unit in these 
race track cases should be composed of all licensed stable 
employees (excluding foreman and watchmen)? employed 
in the State of New York. Nothing in this record warrants 
a different finding here. 


Upon consideration of the entire record, we find and 
conclude that, in order to insure to the employees concerned 
the full benefit of their rights to self-organization, to col- 
lective bargaining and otherwise to effectuate the policies 
of the Act, all stable employees licensed by the State of 
New York (excluding foreman and watchmen), employed 
by Walter A. Kelley in the State of New York, constitute 
a unit appropriate for the purposes of collective bargain- 
ing in fact and within the meaning of Section 705, subdi- 
vision 2, of the Act. 


2At the time of the hearing herein, the Employer did not employ any 
watchman. 
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V. The Election 


We shall conduct an election by secret ballot among the 
employees in the appropriate unit to determine their desires 
| concerning representation for the purposes of collective 
bargaining. 


For reasons stated in Galbreath, et ano, 24 SLRB No. 43, 
, the employees eligible to vote in the election shall be all 
| licensed employees in the appropriate unit who were em- 
ployed by the Employer within the State of New York on 
| any six (6) days during the 1961 racing season preceding 
| the date of the Direction herein, and who are in the employ 
of the Employer on the date of the election, including those 
; temporarily absent from the State of New York on the date 
, of the election (other than those who have voluntarily quit 
or have been discharged for cause before the date of the 
election). We shall similarly provide for absentee ballots, 
where necessary. 


Dmecrion or ELecrion 


: By virtue of and pursuant to the power vested in the 
New York State Labor Relations Board by the New York 
State Labor Relations Act, it is hereby 


;  Drecren, that, as part of the investigation authorized 
| by the Board, an election by secret ballot shall be con- 
: ducted within thirty (30) days from the date hereof, under 
| the supervision of the Board or its agents, at a time, place 
: and during hours to be fixed by the Board, among all 
. licensed employees in the unit found appropriate in Section 
: IV, above, employed by the Employer within the State of 

New York on any six (6) days during the 1961 racing 
| season preceding the date of this Direction of Election, and 
: who are in the employ of the Employer on the date of the 

election, including those temporarily absent from the Staté 

of New York on the date of the election (other than those 

who have voluntarily quit or who have been discharged 
| for cause before the date of the election), to determine 
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whether or not they desire to be represented for the pur- 
poses of collective bargaining in respect to rates of pay, 
wages, hours of employment and other conditions of em- 
ployment by Local 917, an affiliate of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen & 
Helpers. 


Dated: New York, N. Y., June , 1961 


Jay Kramer, Chairman 
Josern Dr Fepe, Member 


EXHIBIT C 
UNITED STATES DISTRICT COURT 


DISTRICT OF COLUMBIA 


Civil Action No. 1571-60 


Fircs Sanrrazrom, Inc., Plaintiff, 
v. 


LEEDOM ET AL., constituting the Nationa Lasor RELATIONS 
Boarp, Defendants. 


Hart, District Judge: This cause came to be heard upon 
the complaint of Fitch Sanitarium, Inc. for a declaratory 
judgment that the National Labor Relations Board is re- 
quired by the National Labor Relations Act, as amended 
(61 Stat. 136, 73 Stat. 519, 29 U.S.C. Sec. 151 et seq.), to 
assert jurisdiction in proceedings involving plaintiff which 
are instituted under that statute; and 


The defendant members of the Board moved to dismiss 
the complaint or, in the alternative, for summary judg- 
ment in their favor; and 
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The plaintiff filed a cross-motion for summary judgment 
in its favor; and . 


This Court on November 2, 1960 heard oral argument, 
and having considered the motions of the parties, the ex- 
hibits attached thereto, and the memoranda filed by the 
parties, and being fully advised in the premises; and 


The Court having found that the National Labor Rela- 
tions Board has failed to abide by the provisions of Sec- 
tion 14 (c) (1) of the National Labor Relations Act with 
respect to the plaintiff; and 


The Court having found that the National Labor Rela- 
tions Board would have asserted jurisdiction over the plain- 
tiff under the standards prevailing upon August 1, 1959. 


It is therefore, ORDERED, ADJUDGED AND DECREED 


1. That the defendants’ motion to dismiss or, in the al- 
ternative, for summary judgment in their favor is hereby 
denied, and the plaintiff’s motion for summary judgment 


in its favor is hereby granted. 


2. That the National Labor Relations Board is required 
to assert jurisdiction in proceedings involving plaintiff 
which are hereafter instituted under the National Labor 
Relations Act. 


(Filed June 16, 1961) 
Plaintiff's Motion for Summary Judgment 
Plaintiff moves this Court as follows: 


1. To enter summary judgment for plaintiff pursuant 
to Rule 56 of the Federal Rules of Civil Procedure on the 
ground that: 


(a) On the basis of the facts shown in the complaint, and 
the attached affidavit of plaintiffs, there is no genuine is- 
sue as to any material fact. 
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(b) Plaintiff is entitled to judgment as matter of law. 


Wuenerore, plaintiff respectfully requests that summary 
judgment be granted in his favor. 


Lorenz, Frxw & Gr1axpino 
By /s/ Aurrep G1arprvo 
Attorneys for Plaintiff 
165 Broadway 

New York, New York 
CO. 7-8636 


Hocan & Harrson 

By /s/ Francis L. Cassy, Je. 
Attorneys for Plaintiff 

800 Colorado Building 
Washington 5, D. C. 

ST. 3-1900 


(Filed June 20, 1961) 


Motion of Defendants ot Dismiss the Complaint Or In the 
Alternative, For Summary Judgment In Their Favor 
1. Defendants move that the complaint be dismissed on 
the grounds that: 
(a) This Court lacks jurisdiction over the subject mat- 
ter of the action; 


(b) The complaint does not state a claim warranting 
judicial relief. 

2. In the alternative, defendants move that this Court 
enter summary judgment for defendants pursuant to Rule 
56 of the Federal Rules of Civil Procedure on the grounds 
that: 


(a) On the basis of the facts set forth in the complaint, 
affidavit and attached exhibits and made apart hereof, there 
is no genuine issue as to any material fact; 
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(b) The aforesaid defendants, for the reason set forth 
in paragraph 1(a) and (b) above are entitled to judgment 
as a matter of law. 


WuereroreE, the defendants pray that the complaint be 
dismissed or that judgment be entered for the defendants. 


Marce, Matzet-Prevosr 
Assistant General Counsel 
National Labor Relations Board 


Dated at Washington, D. C. 
this 20th day of June, 1961. 


(Filed July 27, 1961) 


Notice of Appeal 


Notice is hereby given this 27th day of July, 1961, that 
Plaintiff Kelley hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 


of this Court entered on the 17th day of July, 1961 in favor 
of the defendants against said plaintiff. 


Hocan & Hartson 

By /s/ Francis L. Casey, Jr. 
Attorney for Plaintiff 

800 Colorado Building 
Washington 5, D. C. 
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STATEMENT OF THE QUESTIONS PRESENTED 


1. Whether the District Court erred in finding that the 
Board could decline to assert jurisdiction under Section 
14(e)(1) of the Act without a hearing and without the 
requisite findings of fact and conclusions of law based upon 
such hearing that the effect on commerce of a labor dis- 
pute involving the Appellants was not sufficiently substan- 
tial to warrant the exercise of its jurisdiction. 


2. Whether the District Court erred in finding that the 


Board properly declined to assert jurisdiction over the 
operations of the Appellants under Section 14(c)(1) of the 
Act. 


8. Whether the District Court erred in finding that the 
Board was not required to hold a hearing by reason of 
Section 9(c)(1) of the Act. 


INDEX 


Srvaremenr of QUESTIONS PRESENTED 
\JUBISDICTIONAL STATEMENT 
‘SraTeEMENT OF CASE 

‘Srarement or Facts 

‘Summary or ARGUMENT 


I. The Act and the Constitution Require a Hearing 


IL. The Board Erred in Declining Jurisdiction Over 
Appellants 


Til. The Board Has Failed to Comply With the Re- 
quirements of Section 9(c) of the Act in Refus- 
ing to Hold a Hearing in the Instant Case .... 
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IN THE 


United States Court of Appeals 


For Tue District ofr CotumBiua Crecuir 


No. 16,590 


Max Hirscu, et au., Appellants 
v. 


Frank W. McCvutiocg, ET AL., AS CHAIRMAN AND AS MEMBERS 
' or Tue Nationat Lasor Retations Boarp, Appellees 


| On Appeal From An Order of the United States District Court 
For The District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States 
District Court for the District of Columbia (J.A. 79)* 
granting Appellees’ motion for summary judgment and 
denying the relief requested by Appellants. In their com- 
‘plaint, Appellants sought certain injunctive and declaratory 
relief against the Board on the grounds that the Board, in 


| 166A?” references are to the pages of the Joint Appendix. 
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declining to assert jurisdiction over Appellants, failed to 
comply with the requirements of Sections 9 and 14 of the 
National Labor Relations Act, as amended (61 Stat. 136, 
73 Stat. 541, 29 U.S.C., Secs. 151, et seq.), hereinafter re- 
ferred to as the Act? The jurisdiction of this Court is in- 
voked under 28 U.S.C. 1291 and 1294. 


STATEMENT OF THE CASE 


Petitions for elections were separately filed on April 4, 
1961 in the appropriate Regional Offices of the National 
Labor Relations Board (sometimes hereinafter referred to 
as the “Board” or as the “National Board”) by the four 
Appellants (sometimes hereinafter referred to as “em- 
ployers”) each of whom is engaged in racing as an employer 
(J.A. 20, 26, 32, 37). The respective Regional Directors 
dismissed the petitions without hearings and without in- 
vestigation beyond determining that the employers were 
engaged in racing (J.A. 24, 30, 35, 41). Each employer 
thereafter appealed the dismissals to the National Labor 
Relations Board, which affirmed the action of the Regional 
Directors in a one paragraph letter dated June 7, 1961 
(J.A. 25, 31, 36, 42). 


On June 12, 1961 the four employers instituted an action 
in the District Court for a declaratory judgment against 
the Appellees who then constituted the membership of the 
National Labor Relations Board (J.A. 2). 


On July 17, 1961 the District Court granted motions by 
the Appellees for summary judgment and dismissed the 
complaint. At the same time the District Court denied the 
motions by the Appellants for summary judgment (J.A. 79). 
At the same hearing in the District Court, a similar dispo- 
sition was made in a companion case involving another 
trainer of horses (Kelley v. McCulloch, et al.) (J.A. 48, 
44, 79). 


2The relevant provisions of the Act are set forth in Appendix A, infra, 
p. 23. 
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STATEMENT OF FACTS 


The facts upon which the District Court acted and which 
‘were conceded by all parties in their cross-motions for 
summary judgments were as follows: 


1. On or about November 3, 1960, Local 917 of the 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America (sometimes 
hereinafter referred to as the “Union” or “Local 917”) 
filed with the New York State Labor Relations Board 
individual petitions for elections among the employees 
of each of the Appellants and of other employers (J.A. 
2, 3). 

2. The Appellants herein appeared specially before 
the New York State Labor Relations Board and con- 
tested its jurisdiction over them. Hearings on the 
petitions filed by Local 917 with the New York State 
Labor Relations Board were conducted in April, 1961 
(J-A. 3). 


3. Prior to the hearings by the New York State 
Board, each Appellant herein filed a petition for an 
election with the appropriate region of the National 
Labor Relations Board (J.A. 3). 


4. Each employer petition was dismissed by the Re- 
gional Director and that action was affirmed by the 
National Board, citing advisory opinions which the 
National Board had previously issued in cases involv- 
ing other employers (Meadow Stud, Inc. and William 
H. Dizon) (J.A. 13, 14). These advisory opinions, 
which were based upon certain material submitted to 
the National Board but were not based upon hearings, 
did not constitute a Board decision. Unlike the pro- 
ceedings referred to in Leedom v. Fitch — F. 2d —, 
— US. App. D.C. —, No. 16215 (June 29, 1961) the 
dismissals herein by the Regional Directors of the pe- 
titions of Appellants did not follow hearings or stipu- 
lated facts in lieu of a hearing. (J.A. 20, 26, 32, 37) 
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Likewise, the action of the Board in affirming the dis- 
missals of the Regional Directors was not based upon 
a hearing; the Board’s only action in this matter con- 
sists of a one paragraph letter reading: 


“The Board has carefully considered your Request 
for Review of the Regional Directors’ dismissals of the 
petitions in the above cases and decided that in view 
of the Board’s decisions in Meadow Stud, Inc., 130 
NLRB No. 121, and William H. Dixon, 130 NLRB No. 
122, it would not effectuate the policies of the Act to 
assert jurisdiction over the Appellant and the Regional 
Directors were warranted in dismissing the petitions.” 
(J.A. 25, 31, 34, 36) 

5. The allegations contained in the complaint filed 
with the District Court, which repeated the claims set 
forth in the petitions filed by the Appellants with the 
various Regions of the Board, have not been contro- 
verted. These include that the Appellants are engaged 
in commerce, that they employ many persons in various 
states and frequently in two or more states at the same 
time, that the employees as part of their regular duties 
moved from state to state and that the only appropriate 
unit would frequently consist of employees working 
simultaneously in two or more states. Also included 
were allegations respecting the dollar volume of the 
interstate activities of the employers (J.A. 1-19). 


SUMMARY OF ARGUMENT 
I 


As amended in 1959, the National Labor Relations Act, 
Section 14 (c)(1), permits the National Board to decline 
to exercise jurisdiction over a labor dispute involving a 
class or category of employers which does not have a suffi- 
ciently substantial effect on commerce. That section pro- 
vides: 


“The Board, in its discretion, may, by rule of decision 
or by published rules adopted pursuant to the Adminis- 
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trative Procedure Act, decline to assert jurisdiction 
over any labor dispute involving any class or category 
of employers, where, in the opinion of the Board, the 
effect of such labor dispute on commerce is not suffi- 
ciently substantial to warrant the exercise of its juris- 
diction: Provided, That the Board shall not decline to 
assert jurisdiction over any labor dispute over which 
it would assert jurisdiction under the standards pre- 
vailing upon August 1, 1959.” 


‘The following subsection (14 (c)(2)) permits state agencies 
and courts to assert jurisdiction over disputes which the Na- 
tional Board, pursuant to 14 (c)(1), has declined to take. 
Since various state laws, including particularly those of the 
‘State of New York, differ in many respects from the appli- 
igable Federal law, the action by the National Board in 
' declining jurisdiction affects the substantive rights of the 
' parties. Thus, both the amended National Labor Relations 
| Act and the Constitution of the United States require that 
i a determination not to assert jurisdiction may be made only 
after a hearing and after findings of fact and conclusions 
of law based upon that hearing. 


The main reliance of Appellants herein is in the Act, 
particularly Section 14(c) (1), and on the fundamental rule 
of construction that Congress intended the Act to be con- 

i strued in a manner consistent with constitutional require- 
‘ments. Under Section 14(c)(1) the procedure to be fol- 
‘lowed is “by rule of decision” or “by published rules 
‘ adopted pursuant to the Administrative Procedure Act.” 
The Board did not follow either of the prescribed proce- 
dures, but dismissed the petitions filed by Appellants. 


Moreover, under Section 14(c) the Board must find, on 

' the basis of a hearing, that the effect of a labor dispute 
on commerce is not sufficiently substantial to warrant the 

" exercise of its jurisdiction. In the letter of June 7, 1961, 
| in which the National Labor Relations Board affirmed dis- 
missals of the employers’ petitions, the reason given for 

| dismissing the petitions was that “* * * it would not effec- 


6 


tuate the policies of the Act to assert jurisdiction * * *” 
(JA 14); there is not even a statement or claim by the 
Board that the effect on commerce of a labor dispute involv- 
ing the employer was not sufficiently substantial. A sum- 
mary statement that it would not effectuate the policies 
of the Act does not satisfy the requirements of the statute 
that the effect of a labor dispute on commerce be found 
to be insufficient. Appellants have asserted from the outset 
that, if given an opportunity at a hearing, they can demon- 
strate that the effect of their labor disputes on commerce is 
sufficiently substantial to require the National Board to 
exercise jurisdiction. 


In its brief submitted to the court below, the Board has 
asserted that its action in dismissing these petitions was 
taken under Section 14(¢)(1). The result of the action 
by the Board under Section 14(c)(1) is to permit state 
boards, agencies and courts to act. Thus, we need not 
consider here whether there is an area not covered by See- 
tion 14(c)(1) in which the Board may decline jurisdiction 
for other reasons which would not have the effects set forth 
therein. 


0 


Appellants have set forth in the affidavits attached to the 
moving papers below sufficient facts respecting the nature 
of their operations. (J.A. 20-42.) In the absence of con- 
trary affidavits, and since the Board moved for summary 
judgment, it must be assumed that these facts are not in 
dispute. If the Board had wished to hold the hearings to 
develop other or different facts, the Appellants would not 
dispute the right of the Board to schedule such hearings— 
in fact the first argument on this appeal is directed to the 
refusal of the Board to hold such a hearing. While these 
affidavits are not unduly extended, they make clear that 
each employer’s operations do have a substantial effect on 
commerce; each employer receives a substantial amount of 
money (usually over $50,000 per annum) from sources out- 
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‘side the State of New York; each employer spends sub, 
' stantial sums each year transporting employees and horses 
from state to state; during many parts of each year the 
employers will employ persons in two or more states 
simultaneously and will regularly move these employees 
from state to state. During many portions of the year em- 
ployers will have more employees in the bargaining unit 
‘outside the State of New York than in the State of New 
‘York. During some part of each year, usually three, four 
or more months, the employers will have no employees in 
‘the State of New York while they will have employees in 
one or more other states (J.A. 4, 20, 26, 32, 37). 


The employers regularly receive substantial portions of 
their income from points outside of the State of New York 
and they are engaged in racing, which over-all activity 
clearly affects commerce. The substantial sums invested in 

‘racing operations and the substantial revenues which the 

' various states derive from racing were called to the atten- 
tion of the Board and the District Court. The thirty states 

' which conduct horse racing receive in excess of $250,000,000 

i revenue from racing. The capital investment of employers 

i exceeds $2,000,000,000; purses paid to owners in 1959 ex- 
ceeded $85,000,000, more than 50,000 persons were employed 

in the industry and their annual compensation exceeded 
$200,000,000 (J.A. 5). 


On both a dollar volume test or on the nature of inter- 
state business, labor disputes involving these employers 
cannot be declined by the National Board. On the basis 
of their multi-state operations and of the multi-state unit 

| of employees, the National Board could not decline jurisdic- 

' tion over them under Section 14(c) (1) and, thus, leave them 
to a divided rule among many different states each with a 
different rule of law. 


Til 


The filing of the petitions in each of the various Regional 
Offices raised a question of representation within the mean- 
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ing of Section 9(c) of the Act. That section, which requires 
that the Board shall conduct an investigation and hearings 
if there is reasonable cause to believe that a question of 
representation affecting commerce exists, provides in the 
pertinent part: 

“Whenever a petition shall have been filed, * * * the 
Board shall investigate such petition and if it has rea- 
sonable cause to believe that a question of representa- 
tion affecting commerce exists shall provide for an ap- 
propriate hearing upon due notice.” 


Without here discussing the extent to which these labor 
disputes affect commerce, there can be doubt that they have 
an effect upon commerce, and the Board itself so held in 
its advisory opinion in Meadow Stud, 130 NLRB No. 121: 


“We are of the opinion that we are vested with legal 
jurisdiction over the employer’s operations and they 
are not entirely unrelated to commerce.” 


There appears to be no dispute that a question of repre- 
sentation exists; the Board did not raise this issue below 
and has in effect conceded that a question of representa- 
tion exists. 


Thus, the Board was required by the statute to conduct 
a hearing since the conditions which require such a hearing 
were clearly satisfied, namely, a question of representation 
which affects commerce. As we understand its argument, 
the Board does not dispute either of these points, but claims 
that Section 14 has modified and restricted the mandate of 
Section 9 which requires “an appropriate hearing.” 


The Board below could cite no statutory support for this 
theory, nor could it on this point cite any legislative history. 
The Board merely claimed that a hearing was not necessary 
since there was no dispute as to the facts. Just what facts 
were undisputed is not clear from the Board’s brief below. 
If, as the employers claim, a labor dispute between them 
and their employees would have a substantial effect on com- 
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‘merce the Board must take jurisdiction; if, on the other 

“hand, the Board believes that such a dispute would not have 
the necessary effect on commerce there is a dispute as to 
the facts on which the Board should conduct a hearing. If 
the Board claims that it may determine or decide this dis- 
pute as to the facts without a hearing, we are then back 
at the constitutional argument advanced in our first point; 

‘a decision without a hearing is the clearest denial of due 
process. 


Contrary to the Board view that the authority in Section 

' 14(e) permits it to ignore the clear requirement of Section 

9(c), the two sections are consistent in requiring a hearing 

' before the Board declines to assert jurisdiction. It is the 

' purpose of such a mandatory hearing, among other things, 

! to develop facts on which a conclusion could be drawn as to 

the effect (or lack of it) on commerce of a labor dispute 
involving these employers. 


ARGUMENT 
L THE ACT AND THE CONSTITUTION REQUIRE A HEARING 


_ The emphasis given to this procedural argument should 
' not be taken as an indication that the Appellants regard 
their substantive arguments as less persuasive: Appellants 
believe that, if an orderly procedure had been followed by 
: the Board, this case would never have reached this Court. 
' The administrative agency charged with the duty of apply- 
ing the Act had not heard evidence on the issue of the effect 
‘ on commerce of a labor dispute affecting these employers. 
Without such a hearing and without even pretending to find 
' the required lack of effect on commerce of a labor dispute, 
‘ the Board has dismissed the employers’ petitions on the 
' ground that “it would not effectuate the policies of the Act 
to assert jurisdiction.” 


Apart from valid constitutional objections to such a pro- 
cedure, the section of the Act under which the Board claims 
to have acted requires a hearing. Section 14(c) empowers 
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the Board to proceed in one of two ways—1l) “by rule of 
decision,” 2) “by published rules adopted pursuant to the 
Administrative Procedure Act.” We can dispose quickly 
of the second method. The Administrative Procedure Act, 
5 U.S.C. 1001, et seq., established a procedure for notice in 
the Federal Register, public hearings, the opportunity to 
appear and to submit arguments and for the publication 
in the Federal Register of the rule ultimately adopted. 
There is no claim by the Board that it did any of these 
things and Appellants affirmatively assert that this proce- 
dure was not followed in any respect. 


Parenthetically, the Board in the District Court did refer 
to the fact that its procedure for issuing advisory opinions 
was adopted in accordance with the Administrative Proce- 
dure Act. This fact is of no significance in this case for 
Section 14(c) does not authorize the Board to add a new 
method or procedure for declining jurisdiction. The Board 
in effect claims that Section 14(c) should be revised to read 
as follows: 


“The Board, in its discretion, may, by rule of decision 
[or by a procedure used by the Board, which procedure 
was adopted pursuant to the Administrative Procedure 
Act] or by published rules adopted pursuant to the 
Administrative Procedure Act,***” (Material not in 
the Act is in brackets.) 


Such a change in the Act is beyond the power of the Board; 
it would constitute legislation. 


The Board also referred to the fact that its procedure for 
advisory opinions became effective on November 14, 1959, 
the same day on which the statute became effective, and 
attempts to infer legislative approval for that procedure 
from the simultaneous effective dates. Since the Act was 
adopted on September 14, 1959, and the procedure for ad- 
visory opinion first appeared in the Federal Register after 
that date, the claim of legislative approval is without 
support. 
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The alternate or the first procedure authorized by Section 
14(c) is “by a rule of decision.” Research has disclosed 
no legislative history reflecting the meaning of that phrase 
but we submit that it has a long established and recognized 
meaning in the Courts as a rule of law announced in a deci- 
sion. Whether that decision be Marbury v. Madison, 1 
Cranch 137; McCulloch v. Maryland, 4 Wheat. 316 or a 
decision by the Board in Midwest Piping & Supply Co., 63 
NLRB 1660 or Moore Dry Dock, 92 NLRB 547, all had a 
common factor—a hearing leading to findings of fact and 
conclusions of law. We do not understand that the Board 
regards the one paragraph letter of June 7 as constituting 
“a rule of decision.” 


The only possible theory which could support the Board 
is the claim that the advisory opinions in Meadow Stud, 
Inc., supra, and William H. Dizon, 130 NLRB No. 122, con- 
stitute rules of decision. As indicated above, these were 
“advisory opinions” and we think it requires little citation 
or authority to demonstrate that a rule of decision and an 
advisory opinion are not the same thing. An advisory 
opinion has no legal standing; it cannot be reviewed by the 
courts and, as its name indicates, it is an opinion which 
advises, but which does not decide. See James Couzens, 11 
BTA 1040 and Southern Md., 40 BTA 549. See also Davis 
on Administrative Law, pp. 167-169. Prior to November 14, 
1959, the Board did not issue advisory opinions, so there can 
be no claim that in this respect the Board is following a 
long established practice or that Congress sanctioned this 
procedure. 


The parties at bar were not parties to the request to the 
Board which lead to the advisory opinions in Meadow Stud 
and Dixon, swpra, and to this day the Appellants and their 
counsel have never seen the material submitted to the 
Board. 


In this connection, it should be noted that the Board’s 
letter of June 7 dismissing Appellants’ petitions referred 
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to “* * * the Board’s decisions in Meadow Stud, Inc., 130 
NLRB No. 121 and William H. Dizon, 130 NLRB No. 122” 
(emphasis added). As has been pointed out above, Meadow 
Stud and Dizon were not decisions, but were advisory 
opinions. This erroneous reference to “decisions,” by acci- 
dent or design, may have misled the Court below into 
equating advisory opinions with decisions. 


Appellants urge, further, if these advisory opinions are 
deemed to be decisions the Appellants should be given an 
opportunity at a hearing to demonstrate that the rule an- 
nounced in these opinions should not be applied to them, 
either on distinguished facts or on a different rule of law. 


The denial of a hearing by the Board before it ruled upon 
the issue of jurisdiction and before it dismissed the peti- 
tions of the employers, is clearly contrary to the procedure 
required in the statute. This construction of the Act which 
is consistent with the constitutional rights of the parties 
should, even in the case of some doubt, be adopted. A 
construction of the Act which permitted a dismissal without 
a hearing and with the results of a dismissal under Section 
14(c) would present a serious constitutional question. One 
of the time honored canons is that a construction should be 
avoided which presents a denial of constitutional rights. 
See United States v. Shreveport Grain & Elevator Co., 
287 U.S. 77: 


“|. This construction avoids the doubt which other- 
wise might arise as to the constitutional point, and, 
therefore, is to be adopted if reasonably possible. 
United States v. Standard Brewery, 251 U.S. 210, 220; 
United States v. La Franca, 282 U.S. 568, 574” (287 
US. at 82). 


On the necessity for a hearing, see Morgan v. United 
States, 304 U.S. 1: 


“The first question goes to the very foundation of the 
action of administrative agencies entrusted by the Con- 
gress with broad control over activities which in their 
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detail cannot be dealt with directly by the legislature. 
The vast expansion of this field of administrative regu- 
lation in response to the pressure of social needs is 
made possible under our system by adherence to the 
basic principles that the legislature shall appropriately 
determine the standards of administrative action and 
that in administrative proceedings of a quasi-judicial 
character the liberty and property of the citizen shall 
be protected by the rudimentary requirements of fair 
play. These demand ‘a fair and open hearing,’—essen- 
tial alike to the legal validity of the administrative 
regulation and to the maintenance of public confidence 
in the value and soundness of this hearing,—essential 
alike to the legal validity of the administrative regula- 
tion and to the maintenance of public confidence in the 
value and soundness of this important governmental 
process. Such a hearing has been described as an ‘in- 
explorable safeguard.’ St. Joseph Yards Co. v. United 
States, 298 U.S. 38, 73; Ohio Bell Telephone Co. v. Pub- 
lic Utilities Commission, 301 U.S. 292, 304, 305; Rail- 
road Commission of California v. Pacific Gas & Elec- 
tric Co., 302 U.S. 388, 393; Morgan v. United States, 
supra.” 304 U.S. at 14, 15. 


There is no challenge in this case to the right of Con- 
gress not to exercise fully its constitutional power over 
interstate commerce or the right to delegate authority to 
the Board (subject to constitutional limitation) to apply 
standards for the exercise of jurisdiction over certain cases. 
The challenge of the Appellants is to the attempted exercise 
of that power by an administrative agency without a hear- 
ing and without findings of fact based upon that hearing 
which would support the claimed jurisdiction in accordance 
with the requirements of the statute. 


Not only has the Board denied Appellants a hearing, but 
it has refused to consider evidence which would prevent 
its declining jurisdiction. Moreover, the Board’s action in 
refusing jurisdiction could be based only upon a conclusion 
contrary to the facts, namely, that a dispute involving these 
employers would not substantially affect interstate com- 
merce. Actually, the Board’s letter of June 7, 1961 (J.A. 
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14) does not satisfy the test of the statute, but assuming 
the Board may have intended such a finding, that finding 
is supported by no evidence and is contrary to all the evi- 
dence which Appellants offer. 


Such a procedure is so clearly a denial of a due process 
that we cannot conceive it would be defended. See Morgan 
v. United States, 298 U.S. 468; Ohio Bell Telephone Co. v. 
Commission, 301 U.S. 292: 


“What was done by the Commission is subject, how- 
ever, to an objection even deeper. Cf. Brown v. New 
Jersey, 175 U.S. 172, 174, 175; West v. Louisiana, 194 
U.S. 258, 262, 263. There has been more than an ex- 
pansion of the concept of notoriety beyond reasonable 
limits. From the standpoint of due process—the pro- 
tection of the individual against arbitrary action—a 
deeper vice is this, that even now we do not know the 
particular or evidential facts of which the Commission 
took judicial notice and on which it rested its conclu- 
sion. Not only are the facts unknown; there is no way 
to find them out” (301 U.S. at 302). 


As will appear in Part II of this brief, the effect of the 
Board’s action in declining jurisdiction is to vest jurisdic- 
tion in the states. This difference is more than procedural 
or more than a question of venue. It will result in great 
substantive differences in the rights and obligations of the 
parties. Any administrative proceeding with such major 
results must, under both the Constitution and the Act, be 
based upon a hearing. 


For reasons not explained below, the Board in its only 
action in this matter did not refer to the standards estab- 
lished in Section 14(c)(1). The Board, in the letter of 
June 7, 1961, relied only upon the statement that “it would 
not effectuate the policies of the Act to assert jurisdiction” 
(J.A. 14). While we have assumed above that the Board 
meant, or should have meant, to employ the standards of 
Section 14(c)(1), the Board’s action in this matter must be 
set aside for its obvious failure to allege the standards 
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which the statute requires the Board to apply in declining 
jurisdiction. Where the statute establishes a standard for 
administrative action, the agency must base its decisions 
upon the tests set forth in the statute. See Morgan v. U8., 
298 U.S. 468: 


“... The Secretary, as the agent of Congress in mak- 
ing the rates, must make them in accordance with the 
standards and under the limitations which Congress 
has prescribed” (298 U.S. at 479). 


and NLRB v. Highland Park M. anufacturing Co., 341 U.S. 
322: 


“... The Board is a statutory agency, and, when it is 
forbidden to investigate or entertain complaints in cer- 
tain circumstances, its final order could hardly be valid. 
We think the contention is without merit and that an 
issue of law of this kind, which goes to the heart of the 
validity of the proceedings on which the order is based, 
is open to inquiry by the courts when they are asked 
to lend their enforcement powers to an administrative 
tribunal” (341 U.S. at 325-6). 


While there are many distinctions between the instant 
ease and the Fitch case, supra, one major difference is in 
the procedure followed by the Board. In Fitch, there was 
a full hearing and a complete record in normal Board proce- 
dure; on that hearing there was issued a Board decision. 
The effects, great or small, on interstate commerce of a 
. labor dispute in Fitch were the subject of testimony, argu- 
ment, briefs, findings of fact and conclusions of law. None 
of these elements is present in this case. The record con- 
tains only the undisputed claims of the employers that 
they are in commerce, that their employees regularly travel 
in commerce as part of their work, that the employee bar- 
| gaining unit covered many states and that the employers 
_ do substantial interstate business. At no point has anyone 
| indicated where these employers failed to satisfy the test 
of jurisdiction in Section 14(c)(1). If no other facts were 
considered by the Board, we have here a Board decision 
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clearly contrary to the facts; if other facts were considered, 
the Appellants are entitled to know them and are entitled 
to an opportunity to refute, challenge, explain or distin- 
guish them. See Ohio Bell Tel. Co. v. Comm’n., 301 U.S. 
292: 

“Even if they are copied in the findings without pre- 
liminary proof, there is at least an opportunity in con- 
nection with a judicial review of the decision to chal- 
lenge the deductions made from them. The opportu- 
nity is excluded here. The Commission, withholding 
from the record the evidential facts that it has gathered 
here and there, contents itself with saying that in 
gathering them it went to journals and tax lists, as if 
a judge were to tell us, ‘I looked at the statistics in the 
Library of Congress, and they teach me thus and so.’ 
This will never do if hearings and appeals are to be 
more than empty forms” (301 U.S. at 302). 


On either score, the action of the Board in declining juris- 
diction cannot stand for either it is arbitrary and capricious 
or it is based on a denial of a constitutional right to a 
hearing. 


IL THE BOARD ERRED IN DECLINING JURISDICTION OVER APPELLANTS 


While the procedural defects in the Board’s action re- 
quire a reversal of the decision below, Appellants’ main 
concern is that the ultimate refusal of the Board to assert 
jurisdiction over them deprives them of the protection 
otherwise afforded to them by a Federal statute. 


Appellants have submitted to the Board what they regard 
as convincing proof that a labor dispute involving them 
would have a sufficient effect upon interstate commerce. 
Since no conflicting evidence has been introduced, for the 
purpose of this proceeding the facts alleged by Appellants 
must be deemed to be true. 


These facts include statistical data representing the vol- 
ume of interstate business carried on by Appellants. In- 
cluded is the dollar volume of business which each employer 


17 


does in interstate commerce, as well as the frequent use by 
Appellants of instrumentalities of commerce (notably rail- 
roads and motor vehicles) in the transportation of em- 
ployees and horses from state to state (J.A. 20-42). 


One point which received no attention in the Board’s 
brief below is the fact that employees of Appellants work 
in many states at the same time and that the only appro- 
priate bargaining unit will consist of employees in two, 
three or four states at the same time. (In this connection 
the activities of Appellants are distinguished from those of 
a traveling group of performers, all of whom are present in 
a given state at one time.) As was pointed out below, at 
the time of the filing of the petitions with the various 
Regional Directors, two of the four Appellants had more 
employees outside the State of New York than in the State 
of New York. (J.A. 20, 22, 37, 39.) 


It is inconceivable that the Board could find that a labor 
dispute involving employees in two or more states would 
not substantially affect commerce. Moreover, in construing 
Section 14(c)(1), the Board must consider the effects of 
its action. Section 14(c)(2) permits the states to regulate 
when the National Board declines jurisdiction under Sec- 
tion 14(c)(1). As appears from the Board’s brief below, 
it was anticipated that the states would regulate the em- 
ployment relationship. However, since no two states have 
similar state laws which would govern this single employ- 
ment unit, the employers and employees would, absent Fed- 
eral regulation, be subject to varying confusing and in some 
cases contradictory state laws. 


The advisory opinions in Meadow Stud and Dixon, supra, 
the letters from the various Regional Directors dismiss- 
ing petitions filed by Appellants and the Board’s letter of 
June 7, 1961, are all silent on this point. If this point was 
raised in the application for the advisory opinions, the 
Board did not respond. It was raised in the petitions filed 
by Appellants with the Regional Directors and in the ap- 
peals to the Board from those dismissals. 
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In its argument below, the Board relied upon its decision 
in Hialeah Race Course, Inc., 125 NLRB 388. That argu- 
ment ignores the difference between the employees of a 
race track and the employees of Appellants. The employees 
of a race track, as in Hialeah, work in a single state for an 
employer whose activities do not extend beyond the state, 
in which the race track is located. There is almost no con- 
ceivable occasion upon which the employees of the race 
track would work outside the State of Florida. The em- 
ployees of the Appellants regularly work in five, six or more 
states each year and, depending upon assignments, may 
work in many of the 30 states which authorize racing. It 
is common practice for employees of Appellants to travel 
from New York to Kentucky, then to Maryland, then to 
Delaware, then to New Jersey and perhaps back to New 
York. While some or many employees may thus travel 
from state to state, other employees will continue to work 
in New York or New Jersey. It is also common practice, 
at the conclusion of the racing season in the North, usually 
in the late Fall, for the Appellants, their employees and 
the horses to move to a Southern state either for racing 
in that state or for training activities in that state. In the 
ease of the Appellants in this case, they have, in the past, 
usually moved to South Carolina, Florida, or Texas. While 
they will continue to leave New York or New Jersey in the 
Fall of each year, it is quite likely that in many years they 
would go to California or other states which conduct 
racing (J.A. 2, 4). 


In addition to its failure to apply the basic standard of 
Section 14(c)(1), the Board has disregarded the proviso 
clause at the end of the section which reads: 


“Provided, That the Board shall not decline to assert 
jurisdiction over any labor dispute over which it would 
assert jurisdiction under the standards prevailing upon 
August 1, 1959.” 


This proviso clause further limits the Board’s authority 
to decline cases. On August 1, 1959, there were ten cate- 


19 


gor3s of industry for which the Board had established 
standards (see Appendix, Leedom v. Fitch, supra). Nine of 
these standards are affirmative, ranging from office build- 
ings to associations. The other standard was entitled “non- 
retail” for which the Board established a $50,000 annual 
test. When Appellants urged that they satisfied the non- 
retail test of $50,000 (they fell into none of the other nine 
affirmative categories), the Board argued that the non-retail 
standard was not a “catchall” and in the Fitch case, supra, 
this position was sustained. However, even if the “non- 
retail” standard is not all-inclusive, there is a clear distinc- 
tion between a proprietary hospital located only in one state, 
as in Fitch, which may not be covered by the non-retail 
standard, and horse trainers, such as Appellants, whose 
business takes them and their employees into many states 
every year, resulting in Appellants receiving amounts 
usually in excess of $50,000 annually from sources outside 
of New York State. Under these conditions, Appellants 
submit the non-retail standard is applicable to Appellants’ 
operations and the Board should have asserted jurisdic- 
tion.* 


If the $50,000 non-retail standard was not ®pplicable, the 
employers herein were covered by another Board standard 
which had been applied by the Board prior to 1959 and 
which had continued unchanged to August 1, 1959, when 
Congress froze the standards. It has been the consistent 
policy of the Board to assert jurisdiction over multi-state 
employee units. The employers here have claimed without 
challenge that the only appropriate unit for their employees 
is a multi-state unit. As indicated above, the policy of the 
Board with respect to multi-state units could hardly be 
otherwise. 


3It should be noted that, while the Board has argued that the non-retail 
standard is not all-inclusive, the Board, under its present non-retail standard 
and under its prior non-retail standard, stated that the standard would be 
applied to ‘‘all non-retail enterprises . . .’’ Siemons Mailing Service, 122 
NLRB 81, and T. H. Rogers Lumber Co., 117 NLRB 1732. See RB. E. Smith, 
d/b/a Southern Dolomite, 129 NLEB No. 159. 
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This policy of the Board was announced in Matter of The 
Davey Tree Expert Co., Inc., 81 NLRB 1161, where the 
Board held that: 


‘cWhere ... an Employer operates on a multi-state 
basis, even though its business relates to services 
locally rendered and the amount of material which it 
brings across state lines may be relatively small, we 
believe that the purposes of the Act may be best ef- 
fectuated by asserting jurisdiction, in cases involving 
either its operations as a whole or any administrative 
sector thereof.” 


IL THE BOARD HAS FAILED TO COMPLY WITH THE REQUIREMENTS OF 
SECTION 9 (c) OF THE ACT IN REFUSING TO HOLD A HEARING IN THE 
INSTANT CASE. 


Sec. 9(c) (1) reads in part as follows: 


“Whenever a petition shall have been filed in accord- 
ance with such regulations as may be prescribed by the 
Board ... the Board shall investigate such petition and 
if it has reasonable cause to believe that a question of 
representation affecting commerce exists, shall provide 
for an appropriate hearing upon due notice” (emphasis 
added). 


When Local 917 filed its petitions with the New York State 
Labor Board, there arose a question of representation upon 
which the employers had a right to file a petition with the 
National Board under Section 9(c)(1)(B) of the Act. The 
employers herein filed petitions with the several Regional 
Offices of the National Board throughout the country. It is 
clear that the mere filing of a petition by an employer con- 
stitutes a denial of recognition through the representative 
seeking bargaining rights. See 15th Annual Report of the 
National Labor Relations Board (1950 p. 34). 


There can be no doubt that this claim of representation 
affected commerce. The National Board, in dismissing the 
instant petitions, relied on the advisory opinions issued in 
Meadow Stud and Dixon, supra, wherein the Board stated: 
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“We are of the opinion that we are vested with legal 
jurisdiction over the employers’ operations and they 
are not entirely unrelated to commerce.” 


Appellants do not rely solely upon the above statement. 
On the contrary, the material submitted to the Board by 
the Appellants shows conclusively that their activities affect 
interstate commerce. 


The Appellants asserted, and no one has controverted the 
fact, that the capital investment of owners and trainers ex- 
ceeds $2,000,000,000; that purses paid to owners and train- 
ers of horses in 1959 exceeded $85,000,000 and that more 
than 50,000 persons were employed in the industry with 
annual compensation exceeding $200,000,000 (J.A. 5). 


In addition, the Appellants who engage in racing in New 
York State, receive considerable revenues from sources out- 
side New York, expend substantial sums in the transporta- 
tion of horses and employ persons in a number of states 


simultaneously (J.A. 20, 26, 32, 37). 


Appellants understood the position of the Board as being 
that it conceded that there was a question affecting com- 
merce. Thus, in accordance with Section 9(c) of the Act, 
the Board must provide for an appropriate hearing upon 
due notice. The failure of the Board to do so violates the 
mandatory requirements of Section 9(c). 


The Board has contended below that Section 14(c) re- 
stricts or limits the mandate in Section 9(¢). One of the 
purposes of Section 14(c)(1) and (2) was to authorize the 
Board to decline jurisdiction over a class or category of 
employers which, prior to the passage of the 1959 amend- 
ment, was prohibited under the rule enunciated by the Su- 
preme Court in Hotel Employees Local No. 255 v. Leedom, 
358 U.S. 99. 


In addition, the new section permitted state agencies to 
assert jurisdiction over disputes declined under Section 
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14(c)(1). This was designed to overcome Garmon v. San 
Diego Building Trade Council, 359 U.S. 236. 


Congress, in passing Section 14(c)(1) and (2), was aware 
that a hearing was required under Section 9(¢) when the 
Board had reasonable cause to believe that a question of 
representation affecting commerce existed. There is no 
mention in the legislative history that Section 14(c) (1) 
and (2) was meant to limit the requirements of Section 
9(c). Therefore, the Court should construe the sections 
together so as to require a hearing in all instances where a 
question of representation affecting commerce exists. 


CONCLUSION 
For the foregoing reasons, it is respectfully requested 
that the decision of the District Court be reversed and that 
this matter be remanded to the National Labor Relations 
Board for a hearing in accordance with the requirements of 
the Act. 


Respectfully submitted, 


Martin F. O’DonoGHUE 
831 Tower Building 
Washington 5, D. C. 


Davies, Harpy & ScHEeNcK 
2 Broadway 
New York 4, New York 


Counsel for Appellants 
October 27, 1961 
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APPENDIX A 


The relevant provisions of the National Labor Relations 
Act as amended (61 Stat. 136, 73 Stat. 541, 29 U.S.C., Sees. 
151, et seq.) are as follows: 


SEC.9* * * 


(¢)(1) Whenever a petition shall have been filed, in 
accordance with such regulations as may be prescribed 
by the Board— 


(A).* e* 


(B) by an employer, alleging that one or more indi- 
viduals or labor organizations have presented to him 
a claim to be recognized as the representative defined 
in section 9(a) ; 


the Board shall investigate such petition and if it has 
reasonable cause to believe that question of representa- 
tion exists shall provide for an appropriate hearing 
upon due notice. Such hearing may be conducted by an 
officer or employee of the regional office, who shall not 
make any recommendations with respect thereto. If 


the Board finds upon the record of such hearing that 
such a question of representation exists, it shall direct 
an election by secret ballot and shall certify the results 
thereof. * * * 


e * e * o * e 


SEC.14°* * 

(¢)(1) The Board, in its discretion, may, by rule of 
decision or by published rules adopted pursuant to the 
Administrative Procedure Act, decline to assert juris- 
diction over any labor dispute involving any class or 
category of employers, where, in the opinion of the 
Board, the effect of such labor dispute on commerce is 
not sufficiently substantial to warrant the exercise of its 
jarisdiction: Provided, That the Board shall not decline 
to assert jurisdiction over any labor dispute over which 
it would assert jurisdiction under the standards pre- 
vailing upon August 1, 1959. 


(2) Nothing in this Act shall be deemed to prevent 
or bar any agency or the courts of any State or Terri- 
tory (including the Commonwealth of Puerto Rico, 
Guam, and the Virgin Islands), from assuming and as- 
serting jurisdiction over labor disputes over which the 
Board declines, pursuant to paragraph (1) of this sub- 
section, to assert jurisdiction. 
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QUESTIONS PRESENTED 


1. Whether the District Court properly determined 
| that the Board’s declination of jurisdiction over race 
horse owners and trainers pursuant to the discre- 
| tionary authority afforded by Section 14(¢)(1) of the 
Act violated neither statutory prohibitions nor Con- 
| stitutional protections, and consequently that the 
Court was without jurisdiction to review the Board’s 
action. 

i 2. Whether appellants have established that the 
| Board would have asserted jurisdiction over their 
| operations under the monetary standards in effect on 
August 1, 1959. 

3. Whether, in a situation where the parties are 
| afforded, and -utilize an adequate procedure for the 
presentation to the agency of relevant and undisputed 
facts, and the only issue is the legal conclusion to be 
drawn from those facts, the Board must nevertheless 


| hold a trial-type hearing before declining jurisdiction 
i over a class of employees pursuant to Section 14(c) (1) 
of the Act. 


(v) 
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BRIEF FOR APPELLEES 
JURISDICTIONAL STATEMENT 
| This case is before the Court upon an appeal from 
| an order of the United States District Court for the 
: ~ a) 
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District of Columbia (J _A. 79-80)? granting appellees’ 
motions for summary judgment and denying the relief 
requested by appellants. In their complaints, appel- 
lants sought certain injunctive and declaratory relief 
against determinations made by the Board pursuant 
to Section 14 of the National Labor Relations Act, as 
amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., Secs. 
151, et seq.), hereafter referred to as the Act. The 
jurisdiction of this Court is invoked under 28 U.S.C. 
1291. 

STATEMENT OF THE CASE 

The undisputed facts, as alleged in the complaint, 
attached exhibits and motions for summary judg- 
ment, may be summarized as follows: 


I. Events preceding the filing of this suit 


On November 3, 1960, Local 917, International 
Brotherhood of Teamsters, 2 labor organization, filed 
a petition with the New York State Labor Relations 
Board seeking to have the State Board conduct an 
election to determine the bargaining representative 
for a group of employees employed by appellant Kel- 
fey (No. 16596) in his racing operations (J.A. 81). 

On April 4, 1961, appellant Kelley filed a petition 
pursuant to Section 9 of the National Labor Relations 
‘Act, as amended. (61 Stat. 136, 73 Stat. 519, 29 U.S.C., 
Sees. 151, et seq-), with the Regional Director for the 
Second Region ofthe ‘National Labor Relations Board 


in New York City, requesting that an election be con- 


ducted among appellant’s ‘employees to determine their 
fargaining’ representative (J.A. 84). On April 12, 


143A.” references are to pages of the Joint Appendix. 
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| 1961, the Regional Director dismissed appellant’s pe- 
: tition finding that it would not effectuate the policies 
| of the Act to assert jurisdiction in this matter (J.A. 
| 85). On April 13, 1961, appellant appealed this dis- 
i missal to the National Labor Relations Board, and 
on May 19, 1961, the Board affirmed the Regional Di- 
rector’s action stating (J.A. 86) : 

The Board has carefully considered your Re- 
quest for Review of the Regional Director’s 
dismissal of the petition in the above case and 
decided that, as the admitted facts show that 
the operations involved are related to horse 
racing, it would not effectuate the purposes of 
the Act to assert jurisdiction over the Em- 
ployer. Meadow Stud, Inc., 130 NLRB No. 
121. Accordingly, the action of the Regional 
Director in dismissing the petition was war- 
ranted. 

The facts in Case No. 16590 do not vary in any 
| material respect from the pattern of events in Case 
' No. 16596. Thus, on November 3, 1960, Local 917, 
: International Brotherhood of Teamsters, filed peti- 
tions with the New York State Labor Relations Board 
seeking to have the State Board conduct an election 
' to determine the bargaining representative for em- 
' ployees employed by appellants Hirsch, Dubassoff, 
Galbreath, and Kelley (J.A. 3). 

On April 4, 1961, these appellants filed separate pe- 
titions pursuant to. Section 9 of the National Labor 
| Relations Act with Regional Directors for various re- 
| gions of the National Labor Relations Board, request- 
ing that elections be held among their respective 
employees to determine bargaining representatives 

622607—61——2 F 
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(J.A. 4). Between April 17 and April 24, the vari- 
ous Regional Directors dismissed each of the peti- 
tions (J.A. 13). On-appeal the Board, in affirming 
the Regional Directors’ dismissals of these petitions, 
stated (J.A. 14): 

The Board has carefully considered your re- 
quest for Review of the Regional Directors’ 
dismissals of the petitions in the above cases 
and decided that in view of the Board’s de- 
cisions in Meadow Stud, Inc., 130 NLRB No. 
121 and William H. Dizon, 130 NLRB No. 
122, it would not effectuate the policies of the 
Act to assert jurisdiction over the Appellant 
and the Regional Directors were warranted in 
dismissing the petitions. 

In declining to assert jurisdiction over the appel- 
lants, in both cases before this Court, the Board 
adhered to a policy announced in Meadow Stud, Inc., 
130 NLRB No. 121 and William H. Dizon, 130 NLRB 
No. 122, two advisory opinions issued on May 3, 1961 
(J-A. 90, Appendix B, infra, pp. 53-59). In the 
Meadow Stud and Dizon cases, the Board, after ex- 
amining the character of the operations of owning 
and training race horses, determined that although 
the activities involved were “not unrelated to com- 
merce,” “‘the effect of labor disputes involving such 
operations is not sufficiently substantial to warrant 
the exercise of [the Board’s] jurisdiction’’ (J.A. 92). 
Accordingly, in keeping with its long-established 
policy not to assert jurisdiction over the racing in- 
dustry, the Board determined that it would not assert 


., 3 See; Hialeah. Race Course, Inc., 125 NURB, 388;,.Jefferson 
Downs, Inc., 125 NLRB 386; Pinkerton’s National: Detective 


5 
jurisdiction over proceedings involving. owners or 
trainers of race horses as a class? 

The Board’s decision not to assert jurisdiction over 
proceedings involving owners and trainers of race 
horses, such as appellants, was. based upon the au- 
thority conferred upon it by Section 14(¢)(1) ofthe 
Act. This provision, which was added to the statute 
by the 1959 amendments (Public Law 86-257, 73 Stat. 
519), empowers the Board to ‘‘decline to assert juris- 
diction over any labor dispute involving any class or 
category of employers, where, in the opinion of the 
Board, the effect of such labor dispute on commerce 
_ is not sufficiently substantial to warrant the exercise 
of its jurisdiction,” provided, that the Board may not 
, decline “to assert jurisdiction over any labor dispute 
over which it would assert jurisdiction under the 
| Standards prevailing on August 1, 1959.” In its de- 
cisions in Meadow Stud and Dizon, the Board, though 
stating that the precise “‘question of whether [it] 
| Should assert, jurisdiction over the operations of race 
_ horse owners [and public trainers] has not heretofore 
_ been decided,”’ noted its well established policy of not 


: Agency, 114 NLRB 1863;' Los Angeles Turf Club, Inv, 90 
NLRB 20. i if Y 

* Following the Board’s. declination: of jurisdiction over 
owners and trainers of race horses, the New York State Labor 
Relations Board asserted jurisdiction over the operations of 
these employers (Rodert. Velson Blackburn, 48: LRRM 1185; 


representatives being chosen by some units -of. 
rejected by other units. 
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asserting jurisdiction over the racing industry (J.A. 
92, Appendix B, infra, p. 58). 


I. The instant case 


In May and June appellants instituted separate 
suits in the District Court, seeking to have that court 
review and set aside the Board determination, made 
pursuant to Section 14(c) of the Act, not to assert 
jurisdiction over race horse owners and public train- 
ers, and to compel the Board to assert jurisdiction 
over appellants’ operations which include the breed- 
ing, training, and racing of thoroughbred horses (J.A. 
2, 81). Upon order of the District Court dated June 
23, 1961, the separate suits were consolidated for hear- 
ing (J.A. 44). The gravamen of the complaints was 
that the Board is required by Section 14(e)(1) of 
the Act to assert jurisdiction over their operations 
and therefore that by declining jurisdiction over pro- 
ceedings involving appellant, the Board had violated 
this statutory provision. Appellants further con- 
tended that in refusing to assert jurisdiction over race 
horse owners and trainers on a class basis, the Board 
had failed, both in its original declination of juris- 
diction and in its subsequent dismissal of appellants’ 
representation petitions, to provide the parties-with a 
proper ‘‘hearing” in the matter. The Board moved 
to dismiss the complaints or in the alternative for 
summary judgment on the grounds that the court 
lacked jurisdiction over the subject matter of the ac- 
tion and that the complaints failed to state a claim 
warranting judicial relief (J.-A. 100-101). There- 
after, appellants filed cross-motions for summary 
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judgment based on the same grounds set forth in their _ 
original complaints. On July 3, 1961, the District 
Court (Tamm, J.), following hearing on the motions, 
granted appellees’ motions for summary judgment 
and denied the relief sought by appellants. On July 
17, 1961, the District Court entered an order in which 
it concluded that “the National Labor Relations 
Board properly exercised its authority under Section 
14(¢c)(1) and the other relevant provisions of the 
National Labor Relations Act in declining to assert 
jurisdiction over the operations of plaintiffs (see Lee- 
dom, et al. v. Fitch, No. 16215, decided June 29, 1961 
[294 F. 2d 251] (C.A.D.C.)) and * * * that the Board 
was not required to hold a hearing by reason of Sec- 
tion 9(¢) (1) of the Act” (J.A. 79-80). 


STATUTORY PROVISIONS 


Relevant statutory provisions are set forth in 


| Appendix A to this brief, infra, pp. 50-52. 


SUMMARY OF ARGUMENT 


; 1. The District Court properly concluded that it 
_ lacked jurisdiction to review the Board’s refusal to 
assert jurisdiction over representation proceedings in- 
_ volving appellants. Under established principles, 
| such review may be obtained only if appellants have 
demonstrated that the Board action complained of 
: eontravened a specific statutory prohibition or the re- 
quirements of due process. Review is clearly barred 
| with respect to determinations within the area of the 
| Board’s discretion under the Act. Leedom v. Kyne, 
| 358.U.S. 184; Leedom vy. I.B.E.W., 107 U.S. App. D.C. 
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| 357, 278 F. 2d 237; International Association of Tool 
Craftsmen v. Leedom, 107 U.S. App. D.C. 268, 276.F. 
2a 514, cert. denied, 364 U.S. 815; Leedom v. Norwich 
Printing Specialties, Local 494, 107 U.S. App. D.C. 
170, 275 F. 2d 628, cert. denied, 362 U.S. 969. The 
court below correctly determined that ‘in declining to 
assert jurisdiction over the operations of the [appel- 
lants]” the Board “properly exercised its authority 
under Section 14(c)(1)” of the Act, and, conse- 
quently, that appellants had not established a basis 
for the court’s jurisdiction. 

In Leedom v. Fitch Sanitarium, 294 F. 2d 251, this 
Court, in upholding the Board’s declination of juris- _ 
diction over proprietary hospitals, as a. class, recog- 
nized that Section 14(c) (1), empowers the Board to 
decline jurisdiction over ‘‘any class or category of em- 
ployers’’ where, in the Board’s opinion, the effect on 
commerce of labor disputes involving such employers 
“ig not sufficiently substantial to warrant the exercise 
of its jurisdiction.” The only limitation on the 
Board’s authority to decline jurisdiction is contained 
in the proviso to the section which requires the Board 
to assert jurisdiction over cases with respect to which 
it “would assert jurisdiction under the standards pre- 
vailing upon August 1, 1959.” 

While Section 14(¢) (1) grants the Board this dis- 
cretionary power, Section 14(c)(2) authorizes the 
states to assert jurisdiction “over labor disputes over 
which the Board declines, pursuant to [Section 14(c) 
(1)], to assert jurisdiction.” These provisions were 
enacted as part of the 1959 amendments to the Act in 
order to eliminate the so-called “‘no man’s land’’ in 
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the regulation .of labor relations and to. enable the 
| Board, which has been confronted in recent years with 
' an ever-increasing ‘‘caseload” and. “‘backlog,’’ to- de- 
i vote its. limited resources to operations whose. shut- 
| down would have a substantial disruptive effect.on,a 
| necessary aspect of the. economy while permitting the 
states to assert jurisdiction over those operations 
| which are. of vital but parochial. interest tothe states. 
' The Board in its advisory opinions in Meadow 

Stud, 130 NLRB No. 121, and Wiliam H. Dizon, 130 
| NLRB No. 122,, which. it followed. here, determined, 
after carefully examining the nature of the operations 
'. of horse owners and public trainers, like appellants, 
| that the effect on commerce ‘of labor disputes involv- 
' ing such employers was not sufficiently substantial to 
' warrant the exercise of the Board’s jurisdiction: On 
the basis of this determination, the Board, pursuant 
_ to the authority granted by Section: 14(c)(1), de- 
| cided that, it would not assert jurisdiction over pro- 
ceedings involving such enterprises. «In so doing, ‘the 
| Board adhered to its well established policy of de- 
clining jurisdiction over the horse racing industry. 
| Los Angeles Turf Club, Inc., 909 NLRB 20; Pinker- 
ton’s ‘National Detecttwwe Agency, 114: NLRB 1363; 
i Hialeah Race Course, 125 NLRB ‘388; Jefferson 
| Downs, Inc., 125 NLRB 386. Central to the Board’s 
decision that the effect “on commerce” of labor dis- 
putes involving this industry are not “sufficiently sub- 
| stantial to warrant the exercise of its jurisdiction,’’ are 
the nature of the industry, which is in effect a state 
created monopoly, the tangential importance of racing 
to the national economy, the degree of ‘state regula- 
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tion, and the compelling interest of the states in 
racing. 

’ The arguments advanced by appellants do not belie 
the validity of the Board’s declination, for they fail 
to demonstrate that jurisdiction would have been as- 
serted under the standards in effect on the critical 
date. Thus, appellants’ claim that the Board would 
have asserted jurisdiction under the nonretail stand- 
ard in existence on August 1, 1959, misconceives both 
the compass and function of that standard. As this 
Court stated in Leedom v. Fitch Sanitarium, 294 F. 2d. 
at 254, in rejecting an identical contention, ‘‘the 
Board has not construed this standard to be all-in- 
elusive of enterprises of non-retail character with a 
$50,000 annual outflow or inflow.” Furthermore, 
neither the multistate nature of appellants’ operations 
nor the dollar volume of interstate transactions in- 
volved in their businesses, though relevant factors in 
determining whether labor disputes concerning ap- 
pellants have the requisite effect on commerce, do not, 
in the circumstances here presented, require the 
Board’s assertion of jurisdiction. 

2. Section 14(c)(1) provides that the Board may 
decline to assert jurisdiction by ‘“‘rule of decision or 
by published rules adopted pursuant to the Adminis- 
trative Procedure Act.”? The advisory opinions in 
Meadow Stud and Dixon by which the Board promul- 
gated the jurisdictional policy challenged here, are 
encompassed by the phrase ‘‘rule of decision’’ because 
they constitute a Board conclusion reached upon con- 
sideration of relevant facts and arguments presented 
by the parties. Appellants’ claim that the Board’s 
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authority to decline jurisdiction pursuant to Section 
14(¢)(1) is limited solely to unfair labor practice 
and representation proceedings under Sections 8 and 
9 of the Act is without merit. Section 14(¢)(1) 
neither expressly contains nor impliedly suggests such 
a restriction. Moreover, to adopt the interpretation 
urged by appellants would hamper rather than ad- 
vance the Congressional aim of assuring expeditious 
delineation of national and state jurisdiction. 

Contrary to appellants’ further contention, neither 
Section 14(c)(1) nor the Constitution required the 
Board to conduct a trial-type hearing before declin- 
ing jurisdiction in Meadow Stud and Dixon. For, in 
both cases, the material facts were undisputed,.and the 
advisory opinion procedure afforded the parties an 
adequate means for the presentation of these facts to- 
gether with supporting argument to the Board. A 
trial-type hearing is required only where material 
facts are in dispute and not where, as there, the only 
issue was the legal effect of the undisputed facts. 
Fay v. Douds, 172 F. 2d 720 (C.A. 2); F.C.C. v. 
W.J.B., 337 U.S 265 

Finally, having properly declined jurisdiction pur- 
suant to Section 14(c) (1) in Meadow Stud and Dizon, 
the Board was not required by Section 9(¢)(1) to 
hold a trial-type hearing before dismissing appellants’ 
representation petitions. Having established a policy 
of not entertaining proceedings involving these classes 
of employers, the only question presented by appel- 
lants’ petitions was whether they were members of 
the class. Since appellants, however, have maintained 
and demonstrated throughout that they are, indeed, 
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members of these classes, no hearing was necessary, 
for “‘[nJeither the statute nor the constitution gives 
a hearing where there is no issue to decide.’? Fay 
v. Douds, 172 F. 24.720, 725 (C.A. 2). 


ARGUMENT 


L The District Court properly granted appellees’ motion for 
summary judgment and denied the relief requested by 


appellants 
A. The issue defined 


It is settled law in this Circuit that a federal dis- 
trict court lacks jurisdiction to entertain an action 
seeking to review and set aside a Board decision in a 
representation proceeding, except where the determi- 
nation complained of clearly transgresses @ mandatory 
requirement of the statute or violates constitutional 
protections. Leedom v. Fitch Sanitarium, —— US. 
App. D.C. —, 294 F. 2d 251; Leedom v. IBE.W., 
107 U.S. App. D.C. 357, 278 F. 2d 237; International 
Association of Tool Craftsmen v. Leedom, 107 U.S. 
App. D.C. 268, 276 F. 24 514, cert. denied, 364 US. 
815; Leedom v. Norwich Printing Specialties, Local 
494, 107 U.S. App. D.C. 170, 275 F. 2d 628, cert. de- 
nied, 362 U.S. 969; National Biscuit Division v. Lee- 
dom, 105 U.S. App. D.C. 117, 265 F. 2d 101, cert. 
denied, 359 U.S. 1011. Accord: Local 1545, Car- 
penters v. Vincent, 286 F. 2d 127 (C.A. 2); McLeod 
v. Local 476, United Brotherhood of Industrial 
Workers, 288 F. 2d 198 (C.A. 2). See also, Leedom 
vy. Kyne, 101 U.S. App. D.C. 398, 249 F. 2d 490, 
affirmed, 358 U.S. 184. Conversely, the foregoing 
cases also establish that the federal district court may 
not review representation matters ‘‘in the wide area 
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of determinations which depend on the Board’s ex- 
pertise and discretion.”” International Ass’n of Tool 
Craftsmen v. Leedom, supra, 107 US. App. D.C. at 
270, 276 F. 2d at 516, quoting from Leedom v. Kyne, 
supra, 101 U.S. App. D.C. at 399, 249 F. 2d at 491, 
affirmed, 358 U.S. 184. 

Appellants urge that in declining to assert juris- 
diction over its operations, the Board has violated 
Section 14(c)(1) of the Act. Accordingly, the ques- 
tion presented is whether the Board’s declination of 
jurisdiction over the operations of public trainers and 
race horse owners, on a class basis, is proscribed by 
Section 14(c) (1), or whether, as the Board contends, 
the Section grants the Board discretionary authority 
to decline to entertain proceedings involving appel- 
lants and others similarly situated. We will show 
that the instant suits present decisions within “the 
wide area of determinations which depend on the 
Board’s expertise and discretion” (Tool Craftsmen v. 
Leedom, supra) and not decisions “made in excess 
of its delegated powers and contrary to a specific 
prohibition in the Act’ (Leedom v. Kyne, supra, 358 
U.S. at 188), and that consequently the District Court 
properly granted the Board’s motions for summary 
judgment. 


B. The Board’s refusal to assert jurisdiction over proceedings involving 
eben 6 eee eee ee eer ae 
Act 


1. The statutory provisions and their history 


Section 14(c) (1), and its statutory companion, Sub- 
section (2), both of which were enacted as part of the 
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1959 amendments, provide, in relevant part, as 
follows: 

(1) The Board, in its discretion, may by rule 
of decision or by published rules adopted pur- 
suant to the Administrative Procedure Act, 
decline to assert jurisdiction over any labor 
dispute involving any class or category of em- 
ployers, where, in the opinion of the Board, 
the effect of such labor dispute on commerce 
is not sufficiently substantial to warrant the 
exercise of its jurisdiction: Provided, That the 
Board shall not decline to assert jurisdiction 
over any labor dispute over which it would 
assert jurisdiction under the standards prevail- 
ing upon August 1, 1959. 

(2) Nothing in this Act shall be deemed to 
prevent or bar any agency or the courts of any 
State or Territory * * * from assuming and 
asserting jurisdiction over labor disputes over 
which the Board declines, pursuant to para- 
graph (1) of this subsection, to assert 
jurisdiction. 

These provisions reflect a congressional attempt to 
eliminate the so-called “no man’s land’’ problem in 
the field of labor relations resulting from the Board’s 
failure for budgetary or other reasons to exercise the 
full measure of its statutory jurisdiction, and from 
the Supreme Court’s pronouncements barring state 
regulation of matters within the ambit of the Act. 
See Guss v. Utah Labor Board, 353 U.S. 1; San Diego 
Building Trades Council v. Garmon, 359 U.S. 236. 
Thus, although the Board’s jurisdiction under the 
Act reaches to the full extent of Congress’ power 
under the Commerce Clause, the Board has from its 
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inception limited its jurisdiction to those enterprises 
having, in its judgment, the most significant impact 
on interstate commerce and in which the need for 
enforcement to prevent obstructions to that commerce 
was the most demanding. G'uss v. Utah Labor Board, 
supra, 353 U.S. at 3; N.O.B.B. v. Fainblatt, 306 U.S. 
601, 606-607. Conversely, the Board has consistently 
declined, on the ground that it would not effectuate 
the purposes of the Act, to entertain proceedings in- 
volving those industries or enterprises which for a 
variety of reasons, did not seem to have a sufficient 
impact upon the national economy to warrant the as- 
sertion of jurisdiction.‘ 


“Considerations deemed relevant, in determining whether or 
not to assert jurisdiction, have included the nature of the serv- 
ices rendered, the volume of the interstate business affected, 
the lack of major labor disputes subsequently obstructing com- 
merce, the traditional concepts of the “local” or “interstate” 
character of the industry, or even a demonstrated congressional 
concern over labor troubles in a particular industry. The 
diverse nature of the enterprises over which the Board, on 
the basis of the foregoing criteria, has, at one time or another 
in its history, declined to assert jurisdiction is witnessed by 
the following cases: See, e.g., McDonald Cooperative Dairy Co., 
58 NLRB 552 (dairy industry); Chicago Motor Coach Co., 
62 NLRB 890 (local transit); S d& BR Baking Co., 65 NLRB 
351 (bakery); Cousins Tractor Co., 72 NLRB 857 (local sales 
agency); Hubby-Reese Co., 72 NLRB 1404 (wholesale grocery) ; 
Olympia Stadium, 85 NLRB 389 (sports arena); Los Angeles 
Turf Club, 909 NLRB 20 (race tracks); Hialeah Race Course, 
125 NLRB 388 (same) ; Yellow Cab Co., 90 NLRB 1884 (taxi- 
cabs) ; Checker Cab Co., 110 NLRB 683 (same); Z'rustees of 
| Columbia University, 97 NLRB 424 (educational institution) ; 
. Philadelphia Orchestra Assoc., 97 NLRB 548 (symphony 
| orchestra); McKinney Avenue Realty Co. 110 NLRB 547 
(office building) ; Tanner Motor Tours, 112 NLRB 275 (sight- 
seeing, charter bus and limousine service). 
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Accordingly, the Board’s inability to exercise ‘its 
full powers under the Act, combined with the Supreme 
Court’s ruling in Guss that the states were precluded 
from acting in areas subject to the Board’s unexer- 
cised powers, created a hiatus in the regulation of 
labor relations. To eliminate this gap, Congress 
enacted Section 14(c)(1) and (2) as part of the 1959 
amendments to the statute. 

These provisions are the product of a congres- 
sional compromise. Although a majority of the Con- 
gress favored the granting of authority to state 
tribunals to decide cases falling in the “no man’s 
land,” both the Senate and the House were divided 
into essentially two factions—those who sought to 
preserve substantive uniformity in the area covered 
by the statute by requiring the state tribunals to 
enforce the provisions of the National Labor Rela- 
tions Act, and those who sought to permit the 
multifold application of state law to those cases 
which the Board could not entertain. In the Sen- 
ate, the former group achieved ascendancy, while in 
the House, the proponents of the latter position 
prevailed. Thus, the bill which passed the Senate ° 
authorized any state agency “‘other than a court’’ 
to exercise jurisdiction “over all cases over which the 
Board has jurisdiction, but by rule or otherwise, 
has declined to assert jurisdiction,’ but required that 

5S, 1555, 86th Cong. 1st Sess. (1959) (commonly referred 
to as the Kennedy-Erwin bill), Legislative History of the 
Labor Management Reporting and Disclosure Act of 1959 


(hereinafter referred to as Leg. Hist.), Vol. 1, pp. 516-585 
(G.P.O., 1959). 
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“the State * * * agency shall apply and be gov- 
erned solely.by Federal law as set forth [the sub- 
stantive provisions of the National Labor Relations 
Act].””* The bill which passed the House,’ how- 
ever, contained provisions identical to Section 14(c) 
(1) and (2) except that it omitted the proviso 


*] Leg. Hist. 578-579. The original Kennedy-Erwin bill 
(S. 505), as written when referred to the Senate Labor 
Committee, required the Board to “assert jurisdiction over 
all labor disputes arising under the National Labor Rela- 
tions Act” but contained a proviso permitting the Board, 
by agreement with a state agency, to cede jurisdiction in 
certain categories of cases, but only where the substantive 
provisions of the state statutes were consistent with the fed- 
eral Act. S. 505, 86th Cong., 1st Sess. (1959), J Leg. Hist. 
75. This bill was amended in committee, and, as reported 
(renumbered S. 1555), the bill provided that the Board 
should either assert jurisdiction directly “over all cases” to 
which the Act applied or that the Board should “enter into 
an agreement with an agency of any State * * * whereby 
such agency is designated as the agent of the Board for 
the purpose of the exercise of jurisdiction within such State 
over classes of cases which are within the jurisdiction of 
the Board but with. respect to which the Board finds. that, 
because such classes of cases are essentially local in charac- 
ter, the impact thereof on commerce is not significant.” 
S. 1555 (as reported), 86th Cong. Ist Sess. (1959), J Leg. 
Hist. 391-392. The bill as reported, however, required the 
state agency to “apply and enforce the provisions of [the 
National Labor Relations Act] as interpreted by the Fed- 
eral Courts and the Board” and, further, provided that 
the agreement might be “suspended or terminated by the 
Board at any time if the Board [found] that there [had] 
been a failure on the part of the state agency to comply with 
the ‘provisions of such agreement or with regulations pro- 
mulgated by the Board with respect to the carrying out of 
such agreement.” J Leg. Hist. 392. 

_ THR. 8400 86th Cong., Ist Sess. (1959) (commonly ; re- 
ferred to as the Landrum-Griffin bill), 7 Zeg. Hist. 619-686. 


requiring the Board to assert jurisdiction in cases 
“over which it would assert jurisdiction under the 
standards prevailing upon August 1, 1959.” 

~ The legislation as finally enacted was the product 
' of a joint conference on H.R. 8400 (the bill which 
passed the House) and S. 1555 (the bill which 
passed the Senate). The “‘no man’s land” provi- 
‘sion which emerged from the Conference adopted 
the approach and, indeed, the language of the House 
- pill, but added, at the behest of the majority group 
of Senate conferees, the limitation contained in the 
proviso. See the Statements of then Senator Ken- 
nedy at 105 Cong. Rec. 17327; II Leg. Hist. 1377, 
and 105 Cong. Rec. 17901-17902; II Leg. Hist. 1435. 
Thus, the provisions which ultimately became law 


8 Leg. Hist. 677-678. A provision almost identical to that 


passed by the House had been presented to the Senate in 
S. 748 (better known as the administration bill), sponsored 
by Senator Goldwater, J Leg. Hist. 84-150. Thus, S. 748, 
provided that “[tJhe Board, in its discretion, may, by rule 
or otherwise, decline to assert jurisdiction over any labor 
dispute where, in the opinion of the Board, the effect of 
such labor dispute on commerce is not sufficiently substan- 
tial to warrant the exercise of its jurisdiction.” Z Leg. 
Hist. 141. S. 748, like H.R. 8400, contained a provision 
identical to Section 14(c)(2), but neither measure included 
the proviso contained in Section 14(c)(1) as finally enacted. 
Conversely, H.R. 8342 (the Elliott bill), the bill which was 
reported by the House Labor Committee, followed the ap- 
proach’ of the initial Kennedy-Erwin bill (S. 505) (see foot- 
note 6, supra) by requiring the Board to “assert jurisdiction 
over all labor disputes arising under this Act.” J Leg. Hist. 
748... The Landrum-Griffin bill (H.R. 8400) was substituted for 
the Elliott bill (H.R. 8342) on the floor of the House and 
‘was subsequently passed’ as the House bill. JJ Leg. Hist. 
1691-1692, 1701-1702: 
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differed from the Senate bill in two significant 
respects. Whereas the Senate bill had sought to 
preserve uniformity of regulation in labor relations 
by requiring state agencies to apply federal law 
in those cases over which they were accorded juris- 
diction, the bill as enacted contained no such limi- 
tation upon the decisional powers of state tribunals. 
Secondly, while the Senate bill tacitly assumed the 
existence of the Board’s authority to decline juris- 
diction in certain cases, the final enactment not only 
authorized this declination in specific terms but also 
made it plain that jurisdiction could be declined 
over proceedings’ “‘involving any class or category 
of employers, where, in the opinion of the Board, 
the effect on commerce is not sufficiently substan- 
tial to warrant the exercise of its jurisdiction.” 
[Emphasis added.] 

Apart from the express language of the statute, 
the legislative history of Section 14(c)(1) demon- 
strates that Congress thereby empowered the Board 
to refuse to entertain cases involving a particular 
class of employers where, as here, “labor disputes”’ 
involving such a class do not, in the Board’s judg- 

*The statute uses the term “labor dispute.” Thus, the 
language of the amendment, standing alone, might suggest 
that only unfair labor practice proceedings are governed. 
However, Section 2(9) of the Act clearly defines “labor 
dispute” as including “any controversy concerning * * * rep- 
resentation.” It is apparent, therefore, that Section 14(c) (1) 
and (2) are applicable to both unfair labor practice and 
representation proceedings. See, Cox, The Landrum-Grifin 


Amendments to the National Labor Relations Act, 44 Minn. 
L. Rev. 257, 262. 
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ment, have a sufficiently substantial impact upon 
commerce “to warrant the exercise of its jurisdic- 
tion.” Thus, witness the following colloquy. between 
Representative Herlong and Representative Landrum, 
the co-author of the provision in question (105 Cong. 
Ree. 15839; II Leg. Hist. 1671) : 

[Mr. HERLONG] I think Congress would 
make a serious mistake if we agreed to section 
701(c) of title VIL, in the Elliott bill. This sets 
out a mandate for the Board to assert jurisdic- 
tion over all labor disputes. On the other 
hand, it seems to me that under section 701 
(c)(1) of the Landrum-Griffn bills, the 
Board’s discretionary power is affirmed, giving 
it clearcut authority to decline to take certain 
cases, or classes of cases. May I inquire as 
to whether my interpretation of the language 
in that section is correct? 

[Mr. LANDRUM] It is my understanding 
of the substitute that it does give the Board 
this discretionary power. [Emphasis added.] 

‘An identical interpretation of this provision was 
given by Representative Ayers, who, though a mem- 
ber of the House Labor Committee, advocated the 
adoption of H.R. 8400 (the Landrum-Griffin bill), 
the genesis of Section 14(c), rather than H.R. 8342 
(the Elliott or Committee bill). Thus, as Representa- 
tive Ayers explained (105 Cong. Ree. 15831; II Leg. 
Hist. 1663) : 
{the Landrum-Griffin bill] gives the Board 
discretion to decline to assert jurisdiction over 
any labor dispute or class or category of em- 
ployers where, in the Board’s opinion, the 
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effect on commerce of such dispute is not suf- 
ficiently substantial to warrant the exercise 
of its jurisdiction. [Emphasis added.] 
Similarly, the Senate Committee Analysis of Section 
14(¢)(1) declared (Section by Section Analysis, 
LMRDA, 1959, 86th Cong. 1st Sess., Senate Comm. 
on Labor and Public Welfare (Comm. Print.), p. 19; 
I Leg. Hist. 965) : 
[Section 14(c)(1)] [a]uthorizes the Board to 
decline jurisdiction over cases or classes of 
cases, but the Board may not decline jurisdic- 
tion over cases it would have handled under 
its standards prevailing on August 1, 1959. 
[Emphasis added.] 
For a corresponding understanding of the import of 
this provision by an opponent of the measure, note 
the following statement by Representative Smith of 
Towa (105 Cong. Ree. 15833; II Leg. Hist. 1665) : 
The Landrum bill proposes to approve of 
the refusal of the Board to render services 
to these 1 million [small business] firms and 
their employees, and it goes much further. It 
even permits the Board to decline jurisdiction 
over any additional class or category the Board 
wants to. The opinion of the Board would 
be final under this bill, because it sets up no 
guidelines. 

In sum, then, as this Court held in Leedom v. Fitch 
Sanitarium supra, in sustaining the Board’s declina- 
tion of jurisdiction over proprietary hospitals ‘‘as a 
class,’’ Section 14(c) accords the Board discretionary 
authority to decline jurisdiction over a class-of em- 
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ployers whose “‘labor disputes’’ do not have a suffi- 
cient impact upon commerce, in the Board’s judgment, 
to warrant the assertion of jurisdiction, provided 
that the Board would not have asserted jurisdiction 
over that class under’ its standards in effect on 
August 1, 1959.”° 


2. Application of the statutory provisions to the instant case 


Relying on the statutory authority provided in 
Section 14(c) (1), the Board in the advisory opinions 
in Meadow Stud, Inc., 130 NLRB No. 121 (J.A. 
90-93) and William H. Dizon, 130 NLRB No. 122 
(Appendix B, infra, pp. 53-59) which it followed here, 
decided that it would not entertain proceedings invol- 
ving race horse owners or public trainers. In ex- 
plicating this declination of jurisdiction, the Board, 
after examining the nature of the operations involved, 
concluded in Meadow Stud (J.A. 92): 

As in our opinion, the effect of labor disputes 
involving such operations is not sufficiently 
substantial to warrant the exercise of our 
jurisdiction, and as we have declined to assert 
jurisdiction over race tracks which are indis- 
pensable to such operations, we have deter- 
mined to decline jurisdiction over the employer 
and similar operations, thereby leaving the 
States free to assert their jurisdiction. 


10The discretionary nature of the power is, of course, at- 
tested by the statements set forth supra, and by the fact that 
the provision relegates “to the opinion of the Board,” the 
determination whether such “labor disputes” have a sufficiently 
substantial impact on commerce to warrant the exercise of 
jurisdiction. 
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Thus, the Board determined that although the op- 
erations of this phase of the horse racing industry 
are “not unrelated to commerce,” and it has “legal 
jurisdiction”’ (i.e., statutory authority to entertain 
proceedings involving these operations), in its judg- 
ment, in view of the unique character of the racing 
industry, the effect on commerce of labor disputes 
involving the industry is not substantial enough to 
warrant the assertion of the Board’s jurisdiction. In 
so ruling, the Board adhered to its well established 
policy of declining jurisdiction over the horse racing 
industry.“ As the Board stated in Hialeah Race 
Course, Inc., 125 NLRB 388, 390-391, in reaffirming 
that policy with respect to race tracks: 

** * [I]t is our opinion that the effect on 
commerce of such labor disputes is not suffi- 
ciently substantial to warrant the exercise of 
the Board’s jurisdiction. In the first place, in 
Los Angeles Turf Club, the Board had occasion 
to consider racetrack operations of comparable 
size and character to the ones involved herein, 
and found that such operations, although not 
wholly unrelated to commerce, were essentially 
local in character. The instant record does not 
compel a contrary conclusion, and, for the same 
reason, we find that racetrack operations are 
essentially local in nature. In the second place, 


: 12 Both before and following the enactment of Section 14(c), 

the Board has consistently declined to assert jurisdiction over 
the racing industry. See Los Angeles Turf Club, Inc., 90 
NLRB 20; Pinkerton’s National Detective Agency, 114 NLRB 
| 1868; Hialeah Race Course, 125 NLRB 388; Jefferson Downs, 
Inc., 125 NLRB 386. 
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Board declination of jurisdetion will not leave 
the labor relations of such operations unregu- 
lated. Congress, in addition to establishing the 

authority to decline 


Given the character of racetrack operations, 
which are permitted to operate by reason of 
special state dispensation, and are subject to 
detailed regulation by the States, we can as- 
sume that the States involved will be quick 
to assert their authority to effectuate such 
regulation as is consonant with their basic 
policy. In these circumstances, we anticipate 
little interference or obstruction with com- 
merce resulting from labor disputes in the race- 
track industry as @ result of our decision to 
decline to assert jurisdiction over such 
operations. 
: Accordingly, central to the Board’s determination 
to decline jurisdiction in favor of state control is the 
unique character of the racing industry. The swt 
generis nature of this industry and the particular 
interests of the states in its operations are aptly set 
forth in a recent decision of the New York State 
Labor Relations Board in asserting jurisdiction, pur- 
suant to the authority conferred by Section 14(c) (2), 
over one of the appellants here, following the 
Relations Board’s declination of 
jurisdiction (John W. Galbreath, 48 LRRM 1137, 
1139) : 


Moreover, so far as horse racing is concerned, 
in addition to general protection of the public 
welfare, the State of New York has a direct 
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and substantial interest in its regulation, con- 
duct and operation and in the prevention of 
industrial strife because racing produces a 
very substantial amount of revenue in the form 
of parimutual and admission taxes. Horse 
racing, as now existing, is a state-created 
monopoly and is subject to more extensive local 
regulation than are most enterprises. 

The degree of state control is attested by the pages 
of detailed legislative and administrative regulations 
promulgated by the New York State Legislature and 
the New York State Racing Commission which govern 
every aspect of racing—including, of course, appel- 
lants’ operations—within the State and which are 
typical of the State regulations to which racing opera- 
tions must conform (J.A. 49-76). Thus, New York 
State requires the licensing of owners, trainers, 
jockeys, jockeys’ agents and stable employees and 
has empowered its Racing Commission to issue, re- 
voke or suspend such licenses pursuant to standards 
and procedures established by state law (J.A. 49-52). 
“No person requiring such a license from the Com- 
mission [may] carry on any activity whatsoever upon 
the premises of a licensed racing association unless 
and until he has been so duly licensed” (J.A. 49). 
The state also controls the licensing of the Racing 
Association responsible for the operation of the 
tracks, setting forth specific requirements which these 
associations must meet in order to engage in their 
activities, including such diverse matters as the con- 
struction and maintenance of buildings and racing 
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strip, the price of admission, the quartering of per- 
' sonnel and horses, the use of camera equipment, etc. 
(J.A. 53-60). Owners and trainers are subject, 
among other rules, to regulations regarding work- 
men’s compensation for their jockeys, rules bearing 
upon the registration of their personnel, as well as 
rules concerning the treatment and care of their 
horses (J-A. 60-62). Other rules regulate the various 
betting arrangements (J.A. 62-70), the administra- 
tion of tests to horses (J.A. 70-73) and the detailed 
procedures for hearing to be followed whenever it is 
"alleged that a Commission rule or regulation has been 
violated (J.A. 73-76). Furthermore, the state is 
- significantly concerned with the revenues it derives 
from this industry and, therefore, has undertaken 
regulation of racing to protect its interest in these 
revenues. 

In short, it is clear from the degree of state regu- 
~ Jation that the racing industry is a unique operation 
which exists solely at the sufferance of, and is of 
' gpecial interest to, the various states. In these cir- 
cumstances, the Board could reasonably expect that 
- its declination of jurisdiction over this particular in- 
dustry would result in the states’ prompt exercise of 
jurisdiction, as New York has in fact done here. Ac- 
cordingly, in view of the unique character of the in- 
dustry, the degree of state regulation, the tangential 
importance of racing to the national economy, and the 
special interest of the states in racing, we submit that 
the Board could properly determine that the effect 
‘on commerce” of “labor disputes” involving this 
industry was not “sufficiently substantial to warrant 
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theexercise of: its jurisdiction.’’ In sum, 'theni'the: 
Board’s: declination .of jurisdiction:‘over ‘horse race. - 
owners and trainers: effectuates the congréssional pol- 
iey expressed in’ Section'‘14(c}(1) ‘and (2):thathit 
should devote its resources 'to operations ‘whose shut-' 
down would have a substantial disruptive effect’ ona 
necessary aspect of the national economy: and should 
permit the states to assert jurisdiction over those op- 
erations which are of vital but parochial interest to 
the states. 

Decision in this case thus turns on whether appel- 
lants can sustain their burden of proving that the 
Board would have entertained their representation 
petitions on August 1, 1959, under the standards then 
in effect. If such a showing can be made, then, of 
course, the discretionary grant in the main clause of 
Section 14(¢)(1) would be inapplicable, for the pro- 
viso to the section requires the assertion of jurisdic- 
tion in such cases. Absent such a showing, however, 
it is clear that the Board had ample authority to de- 
cline to assert jurisdiction over proceedings involving 
appellants and others similarly situated, and that the 
District Court properly determined that it lacked the 
authority to review this policy. 


&. The Board: would not have asserted! jurisdiction ove over appellants’ ~ 
-., operations under the: August 1, 1959, standards : 


As we have already shown, supra, pp. 23-24, though 
the Board, prior to August'1, 1959, did not have the 
occasion to’ pass upon’ the precise question presented 
here—i.e., whether ‘to assert’ jurisdiction over horse 
Tace owners, and, public trainers—it had affirmatively 
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iestablished ‘the policy of declining jurisdiction: over 
| the racing industry.. Thus, in Los Angeles Turf Club, 
Inc., 90 NLRB 20, the Board prior to August 1, 1959, 
‘had refused to entertain proceedings involving. race 
‘tracks, which, of course, form the very basis of the 
industry. Similarly, in Pinkerton’s National. Detec- 
‘tive Agency, 114 NLRB 1363, the Board had declined 
to direct a representation election among the guards at 
‘a race track on the ground that the “employees had 
‘been very closely integrated and virtually included 
in an industry over which the Board, as a matter of 
policy, does not assert jurisdiction.” 114 NLRB at 
1364. 
Despite this history, appellants advance several 
' eontentions which they claim establish that the Board 
would have asserted jurisdiction over their operations. 
i under the standards prevailing on August 1, 1959, or 
| that the Board should now be required to assert juris- 
diction over these operations. 
Appellants’ main contention is that the Board 
i would have asserted jurisdiction on the critical date 
under its “non-retail’’ standard.” Basically, appel- 
lants’ position is that its operations are non-retail 
| (as opposed to retail) in character, that it does more 
; than $50,000 worth of business per year outside the 
| State of. New York, and that, accordingly, jurisdic- 
tion would have been asserted under the -non-retail 
' standard prevailing on August 1, 1959. Appellants’ 
| argument is. thus based on the fallacious assumption 
that. the non-retail standard, and its counterpart the 
retail standard, are.catch-all categories intended to 
\3® The jiictional tandeds infest on Agu 1, 1959, 
' are set forth m Appendix C, infra, pp. 60-61... : 
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cover, under one-or-the other, all enterprises: satisfy- 
ing the relevant, monetary. yardstick, regardless of the. 
nature of the. operations of. the: particular enterprise. - 
It is clear, .however,, that, the Board has; never. em- 
ployed ‘these terms with such universality, nor un- 
derstood. them to have.such.an all-inclusive. charac- , 
ter.” Thus, as this Court concluded in, Leedom vy. 
Fitch Sanitarium, supra, in rejecting an. identical 

contention (294 F. 2d at 254) : 
But the Board has not construed this mandard 
. to be all-inclusive of enterprises of non-retail 
character with a $50,000 annual outflow or in- 
flow. For us so to construe it now would be 
inconsistent with its “purpose, and, indeed, 
would unduly restrict the area of Board discre- 
. tion under Section 14 in situations' where the 
effect: of-a Jabor dispute on commerce is found 
by the Board to:.be insubstantial. Such a re- 


striction upon the Board’s discretion would 
defeat the legislative intent embodied in the 
1959 amendments. 


> Aw the Board recently stated in dedlining.to amect, jaris- 

diction over a group of real estate brokers (Seattle Real Ee- 

tate Board, 180 NLRB No. 79): 

The Trial Examiner also found’that, even if legal juris-' 

diction were shown, none of the: Board’s existing discre- 

tionary jurisdictional standards is applicable to the business 

ei i ak dre asmaite We agree, the Board has. never 

asserted jurisdiction over the type of business engaged: in 

by the Respondents—that. of .a real-estate broker—and. 

when the existing Board. standards were established it was 

. mot contemplated that any one,of them'would apply to such, 

pega Moreover, upon. consideration of: the nature of; 

«the Respondents’, business, ;we. have, determined that, ,as.it 

:- - would. not effectuate the policies of the Act.to assert juris- 

diction, the establishment of a new standard applicable to. 

the real estate brokerage business is not warranted. [Em- 
phasis added.] 
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i In-short, if the ‘‘non-retail’’ and ‘‘retail’’ standards: 
were accorded the scope suggested by appellants, then: 
the authority granted ‘to the Board in the maim clause 
of Section 14(e) (E)-to decline jurisdiction over “any 
class or category of employers’ whose labor disputes: 
do‘not have the requisite ‘impact on commerce would’ 
become inoperative. For, if, as appeltants read the 
Board’s standards, all enterprises were covered by 
either the ‘‘non-retail” or “retail”? standards on Au- 
gst 1, 1959, no class or category of employers exists. 
over which jurisdietion could be declined. Every 
known rule of statutory construction militates against 
an interpretation of a proviso which would completely 
nullify the main provision. 

| Appellants further contend that having aemon- 
strated that their operations involve a ‘‘substantial’’ * 
dollar volume of interstate goods and that they operate 
in more than one state, the Board must assert juris- 
diction over their operations.’® Essentially appel- 
lants claim that Congress intended to limit the Board’s 
declination of jurisdiction under Section 14(c)(1) 
to businesses such as the ‘‘main:-street merchant’’ or 
the “‘little groeery store’? (see appellant Kelley’s 
brief, pp. 14-18). Reference to the language of the 
| We. accept here, for purposes of argument, appellants use 
of the Board’s non-retail standard of $50,000 volume of ‘inter- 
state goods as a. measure of substantiality. 

| %3In support of this contention, appellants also urge that 
large sums are involved in the revenues received by the states 
from racing, in the capita? investment of horse owners, in 
the purses paid to owners, and-in the aunual compensation to 


employees. ee Deiat of epppelrante Raven, 6h Ae i 
wae 7, 21. 
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statute and to its legislative history (see discussion, 
supra, pp. 13-22), however; demonstrates no such Con- 
gressional purpose. On the contrary, the Board: has 
been afforded diseretionary authority to decline juris- 
diction over ‘any: class or category of::employers,”’ 
‘where, in the Board’s opinion, labor disputes: involw- 
ing the particular class do not have a “sufficiently 
substantial’’ effeet on commerce ‘‘to warrant the exer- 
cise of its jurisdiction.” Although the volume ‘of 
interstate business is obviously a relevant factor in 
determining whether labor disputes involving the par- 
ticular class will have the requisite effect on com- 
merce, the error in appellants’ analysis lies in equat- 
ing one measure of the statutory standard with the 
‘standard itself. 
_. in so doing, appellants misconceive the nature of 
hs decision ‘réqitired by Section 14(c) (1); bus, the 
titimate fact which the Board nrast- devermine’ is 
whether labor disputes involving a particular class of 
-€mapioyers, not already eneompassed by the. various 
jurisdictional standards, are significant enough to 
warrant, the allocation of. the . Board’s resources in- 
-berent in the assertion of jurisdiction. The. volume 
“of ‘interstate ‘business presented is clearly relevant in 
‘determining this ultimate fact.. Equally relevant, and 
in some cases, as here, compelling (see discussion, 
supra, pp. 22-27) are the nature of the industry, and 
the availability. and. effectiveness of state, regulation.” 
~36Tn “sn declining j jurisdiction ‘over “proprietary hospitals, as a 
, this Court’ in Leedom v. Fitch 


Sanitarium, supra, viedged ‘that there. was 8 
sufficient flow’ of interstate poods to ‘establish ‘legal jurisdiction 
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Moreover, since the Board must allocate its resources 
‘so as to best effectuate the policies of the Act and. has 
‘been confronted in recent: years with an ever-increas- 
ing “caseload” and “backlog,” the decision whether 
‘to assert jurisdiction over one group of employers 
‘must take into account. the merits of the competing 


‘but “rest[ed] its declination primarily on the facts that they 
| gervice local residents and that their operations are subject to 
i close. regulation by the States for the protection of the health 
and safety of their residents.” Flatbush General Hospital, 
126 NLRB 144, 145-146. [Emphasis added.] ‘See also, Leedom 
v: Fitch Sanitarium, 294 F.2d at p..2538,mn. 4.50: 
11 Congress in enacting Section 14(c), and also in permitting 
‘the Board to delegate representation case functions to its 
| Regional Directors (see Section 3(b) of the Act), was moti- 
‘vated in substantial part by a desire to teduce the Board’s 
burgeoning backlog of undecided cases and thereby to permit 
‘the Board to concentrate its resources on its most important 
‘tasks, See 105 Cong. Rec. 17918, 15543,°19770; 17 Leg. Hist., 
| 1452, 1579, 1856. As noted in the so-called ‘Cox Committee 
| Report, .although in fiscal. year. 1958, the Board. closed 7,289 
i unfair labor practice cases, it generally took 214 years “from 
the unfair labor practice until an effective remedy is granted. 
These shocking delays seriously affect’ the usefulness of the 
i,National Labor Relations Act.” Report to the Senate Com- 
mittee on Labor and Public Welfare Prepared by the Advisory 
| Panel on Labor-Management Relations Law, 86th Cong., 2nd 
| Sess. Senate Document No. 81, p. 12. Moreover, recent Con- 
gressional hearings indicating that since 1958 the total number 
of Board representation and unfair labor practice cases has 
risen from 16,000 to 23,000 and that as of May 1, 1961, the 
backlog: was still over 1,000 ‘cases, points up.the present neces- 
sity for the. Board’s perfecting the accommodation. of interests 
intended by Congress in its recent amendments. See Hearings 
| Before’ the House of Representatives’ Subcommittee ‘on Na- 
tional. Labor Relations Board of the Committee on Education 
| and. Labor, Sith Cong., 1st Sess. Part I, pp. 14-16; Hearings 
| ‘Before the Senate Subcommittee of the Committee on Apt 
| “priations on H.R. 7086, 8ith Cong., 1st Seas., pp. 155-156. 
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claims of ‘present and future ‘applicants for national 
regulation. For, the assertion of jurisdiction over 
one ¢lass of employers may require the rejection of 
another and, at the very least, would, under the cur- 
rent “case-load,” undoubtedly’ delay administrative 
decision to those over whom jurisdiction is presently 
asserted. In sum, all these factors must be considered 
by the Board in determining whether the labor dis- 
putes of a particular class of employers are “suffi- 
‘ciently substantial to warrant the exercise of. its 
jurisdiction.” 

Furthermore, apart from the validity of the fore- 
going considerations, to read Section 14(c) (1), in the 
manner urged by appellants, as empowering the Board 
to decline jurisdiction only over those classes of em- 
‘ployers whose operations, even as a. class, ‘involve 
no more than a minimal dollar volume of inter- 
state, goods, is to render the provision inherently 
contradictory and self-defeating. Thus, it is difficult, 
if not impossible, to conceive of any generic class of 
employers where the operations of every employer, 
‘individually, and those of the class, as.a whole, have 
no more than a minimal impact on interstate com- 
merce. -Indeed, even the operations of those employ- 
ers subject to a-particular jurisdictional standard but 
unable to satisfy the monetary ‘amount of ‘the stand- 
ard may well individually, and do certainly, as a 
group, have more than a minimal impact. upon com- 
‘merce. But it is clear, and appellants do’ not ‘con- 
tend. otherwise, that the ” Board. need not assert 
jurisdiction over such. employers. In short, contrary 
to appellants’ contention, Congress, in enacting See- 


™ 


tion 14(e)(1), did not intend to mit the Board’s 
declination of, jurisdiction te class operations involv- 
ing a minimal flow of interstate goods, for to impose 
such a restriction would render the authority to de- 
cline jurisdiction on a class basis meaningless.: 
Appellants also contend that because they are in- 
volved in multi-state operations and would be sub- 
ject to different state. laws if the. Board declined 
to assert jurisdiction over | them, the Board . must 
assert jurisdiction.” In support of this; claim, apr 
pellants seek to distinguish the Board’s deelination 
of jurisdiction over proprietary hospitals and race- 
tracks as involving “static immovable operations fixed 
within the territory of a single state” (brief of ap- 
pellant Kelley in No. 1696, p. 23). Insofar as 
appeHants rely upon the multi-state nature of their 
operation as establishing the requisite effect on com 
3 Contra contention (brief of appellants’ 
the Board did not 
959, 3 separate standard for 
require the assertion’ of 
Thus, the 
iction. over” 
xoulti-state operations which 
jurisdiction. See, The Borden Company, 
amended by the ulgation of monetary 


-122 NLRB 81. 
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meree; their ‘contention “is ‘wide:of sthe> marks?! «Phe 
substantéalityor sigmifieinee on:'commerees.flahor 
| disputes involving a multi-state enterprisé-is ‘not mepes- 
| sadycgreater or indeed: equivalent to:that of a‘busi+’ 
ness condueted “within the territory of a:single' state” 
Though every racetrack in‘ New ‘York State is; “fixed! 
| by:its:concrete:foundations to‘ the-earth: found sdlely 
within the::geographical ‘boundaries: of the: State of; 
| New York,’ :a labor dispute ‘involving its ‘employees: 
| Which forced curtailment of its operation ‘would ob-' 
viously havea more substantial impact upon com-. 
; merce than: one limited to any of the appellants and: 
| their particular employees. Similariy,.a single indus-~ 
| trial plant employing. several thousand : employees, 
though . located in. a ‘single ‘state, may. produce’ an! 
| essential commodity in such quantities that: a: shut. 
dewn of that plant would havea far more substantial 
| and signifficant effect upon commerce than labor dis- 
_ putes involving many or all ‘of the appellants and 
| others similarly situated. Thus,’the multi-state na- 
| ture of appellants’ business, though: relevant, does not 
| alone require the Board's assertion of jurisdiction. » 
| Similarly, the fact that the Board’s Séekitl bt’ of 
jurisdiction subjects appellants to state regulation 
does not’ warrant a contrary ‘conclusion.’ ‘For, this: 
is’ the exact Situation conteniplated ’ by. Congress in’ 
| authorizing the Board to decline jurisdiction and in. 
permitting the states to act. Whether the application: 
of yarious state labor laws to appellants during their 
_ operations in. these. states: would ‘produce poy ‘harm-. 
_ ful effect as suggested by. appellants; is, at this time, 


1° See brief of appellant Kelley in No. 16,596, p. 14. 


proves, im 
i nsideration, it 
the Board will ‘review the situation. 
however, would j 
stitute its opinion for that of the 
whether the Board should assert jurisdiction over @P- 
pellants’ operations. The remarks of this Court im 
Leedom v. Fitch Sanitarium, 294 F. 2d at 255, are, we 


the matter, 


Board. 
to be exercised in the light of developments. 


labor disputes to the New 

result of such action, 8p- 

to remove them ‘from the protections. 
i i in Section: 


te’ contention is, of course,” 
atl aa 


rd 

The courts should ‘not at ‘this time, with so 

little experience growing. outiof the: opération 

of section 14, seek to control that discretioz 

| >), in, the-cixrcymstanres presented by this, ease..,... 
(Fimally, we submit that the necessary import of the: 
arguments advaneed in appellants’ briefs, considered 
as a whole, is that the Board should assert jurisdic- 
tion over all horse race owners-and ‘trainers whose 
eperations fall within the Board’s statutory jurisdic- 
tion and that this Court should compel ‘such action. 
Such a jurisdictional policy, however, would ‘be, .at 
war with the Board’s congressionally. approved -pro- 
cedure of limiting jurisdiction by the use of monetary 
yardstieks éven in industries ‘over which jurisdiction 
is ‘asserted to assure that the Board’s resources, will 
be devoted to operations having a significant impact 
on. interstate commerce. No justification has been, 
or can be, advanced, we submit, for according. the 
racing industry—hardly the most necessary segment 
of the economy—the unique distinction of being the 
sole industry over which the Board must allocate a 
disproportionate amount of its resources by exercising 
the full scope of its statutory jurisdiction. Thus, 
should appellants prevail, the most that may be re- 
quired is that the Board establish a monetary stand- 
ard for asserting jurisdiction over’race horse owners 
and: ‘trainers. But even if the Board were to promul- 
gate. standards. for .this sui -generis. industry, appel- 
lents, individually, ‘might or might not beable to 
satisfy the standard established However, the. labor 


2 Though each’ of ‘the’ appellants could currently inwet ‘the 
dollar volume of goods measure of the non-retail standard, it 
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a matter of conjecture: ..Rather: it:would appear that: 
application of .state:law to the labor problems’ of this: 
unique industry: already: subject to extensive regula; 
tion: by: the state-in: all other aspects of its operations: 
would bea most practical and ‘reasonable. solution.: 
However, in the. event that the Board’s: determina- 
tion to decline jurisdiction over appellants’, operations: 
proves,:in the light. of future developments; to ;re- 
quire reconsideration, it cannot be doubted. but that: 
the Board will -review ‘the situation. Appellants, 
however, would have. 'this: Court: at this time’ sub- 
stitute its opinion for that of the Board in deciding 
whether the Board should assert jurisdiction over ap-’ 
pellants’ operations: The remarks of this Court in 
Leedom 'v. Fitch Sanitarium, 294 F.:2d at'255, are, we 
submit, apposite: ” } 

*.* * The Board’s declination of -Gutiddietion 

over ‘proprietary’ hospitals is ‘not. irrevocable. 

The Board retains a discretion in the matter, 

to be exercised in the light of developments., 
-2In the: District Court, appellants stressed ‘the: fact that: 
the effect: of the Board’s declination of jurisdiction. would. 
be to entrust the resolution of its labor disputes to the New 
York Labor Relations Board. The result of such action, ap- 
pellants claim, ‘would be to remove them ‘from the protections. 
of the restrictions. upon, union conduct contained in Section, 
8(b) of the National Labor Relations Act because the statute: 
administered by the state agency contains no similar provi 
sions. ‘The short answer’to appellants’ contention is, of course,’ 


that it may not. seek’ to litigate in this proceeding: a policy 
determination. resolved by Congress, in enacting the very statu- 
tory provisions upon which appellants premise their sut— 

however adverse to’ appellants’ immediate interest such resolu- 


tion: may: appear. | See: discussion, supra, -pp,:16-19; >» rok tt 
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“The: courts ' should: not at “this ‘time; Wit 

' Fittle experience ‘growing. outiot the: operation: 

Of section 14, seek to ‘control: that. discretion 

»! |i; dn, the- cireumstanees; presented .by this, case... 

Finally, pe assitiarsdk dliak tne saneteiy siceaack of Gah 
arguments advaneed in appellants’ briefa, considered. 
as a whole, is that the Board should assert jurisdic 
tion over all. horse rate .owners:and ‘trainers. whose 
operations fall within: the Board’s statutory jurisdie- 
tion::and that this Court should.,compel ‘such action: 
Such .a: jurisdictional policy, however,’ would.‘ be, et 
war with the Board’s congressionally approved pro- 
cedure of limiting jurisdiction by the’ nse.of monetary 
yardstieks éven im industries ‘over ‘which jurisdiction 
is:‘asserted to assure that the Board’s: resources; will 
be devoted to operations having a significant impaet 
on interstate commerce. No dustification has been, 
or can. be, ‘advanced, we.submit, for according, the 
racing industry—hardly the most necessary segment 
of -the economy—the unique distinction of being the 
sole industry over which the Board, must: allocate a 
disproportionate amount of its resources by exercising 
the full scope of its statutory jurisdiction. ‘Thus, 
should appellants prevail, the most, that may be .re- 
quired is thatthe Board establish.a. monetary stand- 
ard for asserting jarisdiction’ ‘over’ race horse ownery 
and. trainers. But even. if the Board were to promul- 
gate. standards. for this’ sui generis. industry, a@ppel- 
lafits, ‘individually, ‘might or might not~be-able to 
satisfy, the standard established** ” “However, ‘the. labor 


= Though each’ of the’ “appellants” could currently ‘see’ “the 
dollar volume of goods measure of the non-retail standard, it 
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relations of horse owners.and trainers whose; opera- 
tions: did not satisfy. such a standard would; be sub- 
ject to state control. Thus, even should the Board be 
compelled to assert jurisdiction; the result would be 
that the labor relations of! some ‘employers would ibe 
subject to national regulation while the labor rela- 
tions of the remaining employers would be. under. 
state control, although the employees of the two classes 
would be working in proximity as part of:a highly in- 
tegrated industry, closely regulated by the states. 
Such bifurcated regulation, we submit, could not fail 
to be disruptive to the entire enterprise, thereby de- 
feating rather than effectuating not only the policy 
of Section 14(c). but also the purpose of the entire 
statute ‘by increasing the potential for industrial 
unrest. - 

Il. The Board declined jurisdiction over race horse owners 
and trainers in a manner permitted by Section me) of 
the Act 

Section 14(¢) (1) provides, in relevant part, that the 

Board, in its discretion, may decline to assert jurisdic- 

tion by: “‘rule of decision or by published rules adop- 

js clear that, if required to assert jurisdiction, the Board would 
be free to employ an entirely different, and, indeed, might se- 
lect a much greater yardstick. Thus, following the Supreme 

Court’s reversal of the Board’s refusal to entertain p 

involving the hotel industry (Hotel Employees Local No. 255 

v. Leedom, 358 U.S. 99), the Board did not assume jurisdiction 

over that- industry on the basis of the existing “retail” standard 

but instead. ‘established a separate standard. for hotels. ..See 

Floridan Hotel of Tampa, 124 NLRB 261. , Nothing. precludes 


the adoption of a similar course here ‘should ‘the “Board ‘be 
jadicially compelled to assert. jurisdiction over horse racing... ; 
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ted pursuant to the Administrative Procedure Act,”’ 
while Section 14(¢)(2) permits the states to assert 
jurisdiction “‘over labor disputes over which the Board 
declines * * * jurisdiction.” Thus, as we have shown, 
supra, pp. 32-33, in according the states an affirmative 
role in labor-management matters concerning which 
they had been previously barred, so as to enable the 
Board to concentrate its energies‘on those enterprises 
having a more significant effect on commerce, Congress 
Sought to foster expeditious resolution of “labor dis 
putes.”” To assure the effectuation of ‘this Congres- 
sional design, it was apparent from the outset that a 
procedure must be afforded whereby interested parties 
might quickly ascertain whether the Board would’as: 
sert jurisdiction so that they might determine to what 
forum they must look for the resoltition: of. their 
‘labor dispute.” Accordingly, following the ‘enact- 
ment of Section 14(¢), the Board, pursuant tothe av- 
thority conferred by Section 6 of the Act to issue 
“rules and regulations as may be: necessary to'carry 
out the provisions of [the] Act,”’ promulgated regula: 
tions establishing a procedure for the issuance of De- 
claratory Orders and Advisory Opinions for resolving 
jurisdictional doubts in particular ‘circumstances. 
Essentially, the advisory opinion procedure, en- 
acted in the manner prescribed by the Administrative 
Procedure Act, provides a method whereby ‘‘a' party 
to a proceeding before any agency or court of any 
State * * * [who] is in doubt whether the Board 
8 Dhesptoincns of the Board’s Rules and Regulati ions setting 


forth these procedures are reprinted in Appendix D, infra, 
pp. 62-66. 
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would assert jurisdiction * *.* may file a petition 
with the Board for an advisory opinion on whether 
it would assert jurisdiction * * *.”’* Under this pro- 
cedure, the petitioning party is required to submit to 
the Board, in affidavit form, data as to “the nature 
of the business involved,” ‘“‘commerce data relating to 
the operations of such business,” “‘findings * * * of 
the ageney or court respecting the commerce data 
described,” ete.* Service of this information “upon 
all parties to the proceeding” * is required, and they 
are then afforded an opportunity to “‘respond to the 
petition, admitting or denying its allegations.” * 

Advisory opinions as to whether the Board would 
assert jurisdiction over race horse owners and train- 
ers were sought in Meadow Stud, 130 NLRB No. 121, 
and Dizon, 130 NLRB No. 122, which are the de- 
cisions upon which the Board based its dismissal of 
appellants’ representation petitions in the instant 

23 Board Rules and Regulations, Subpart HL, Sec. 102.98, set 
forth in Appendix D, infra, p. 62. Provision is also made 
whereby “an agency or court of any state * * * [which] is in 
doubt whether the Board would assert jurisdiction over the 
parties in a proceeding pending before such agency or court” 
may obtain a similar advisory opinion from the Board. Ibid. 

Declaratory orders denominate an identical procedure avail- 
able to the Board’s General Counsel “[wJhenever both an unfair 
Iabor practice charge and a representation case relating to the 
game employer are: contemporaneously on file in a regional 
office of the: Board, and the General Counsel entertains doubt 
whether the Board would assert jurisdiction over the employer 
involved * * *.” Board Rules and Regulations, Subpart H, 
Sec. 102.105. ; 


% Board Rules and Regulations, Subpart H, Sec. 102.99. 
23 Board Rules and Regulations, Subpart H, Sec. 102.100. 
%* Board Rules and Regulations, Subpart H, Sec. 102.101. 
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matter. Thus, in Meadow Stud, a'union which was ‘a 
party to a New York State Labor Relations Board 
proceeding, and in Dizon, an employer, similarly sit- 
uated, filed petitions with the Board setting forth in- 
formation as to the nature of the employers’ opera- 
tions, including, but not limited to, the amount and 
type of interstate commerce involved. Additional 
data was derived: from responses filed. in both: cases. 
‘Furthermore, the employers involved: were accorded 
permission to file’ briefs * in:which they urged various 
reasons why the Board should assert: jurisdiction over 
their operations (J.A. 90-93, append B, infra, 
Pp. 96-97). 

The data thereby elicited, which was ‘undisputed, 
revealed, and the Board so found, that in Meadow 
Stud, the employer was “engaged inthe business’ of 
breeding, raising, racing ‘and’ selling . thoroughbred 
race horses,” and that its operations in these various 
enterprises concerned the shipment of interstate goods 
well in excess of the Board’s $50,000.non-retail 
standard (J.A. 90). The Board further found, on 
the basis of the information submitted, that the em- 
ployer’s business involved the shipment of horses, for 
the purpose of racing, from Virginia, the locus of his 
farm, to and from New York, California, New Jersey, 
Maryland and Massachusetts,:‘and that “‘regular 
grooms accompany the horses ‘on such trips’’ (SA. 
90-91). 

The information ‘submitted: in Dizon, revealed” a 
similar, if not identical mode of business. ‘Thus, 


* Board Rules and Regulations, Subpart H, Sec: 102.108. 
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the employer, a public trainer,* though maintaining 
"his principal office in Pennsylvania, raised and raced 
“horses “in West Virginia, Pennsylvania, Delaware, 
Maryland, New Jersey, Louisiana, and New York” 
(Appendix B, infra, p. 54). Moreover, his opera- 
tions also involved interstate transactions in excess 
of the Board’s non-retail standard (Appendix B, 
infra, p. 55). Furthermore, in his brief to the 
Board, the employer urged, in support of his claim, 
many of the arguments advanced by appellants both 
‘here and to the Board (Appendix B, infra, 
pp. 56-57). 
Following an appraisal of this detailed factual 
presentation setting forth the nature of the busi- 
- nesses involved, the Board, for the reasons discussed, 
_ supra, pp. 22-27) determined that ‘‘the effect of labor 
disputes involving such operations [was] not suffi- 
- ciently substantial to warrant the exercise of [its] 
jurisdiction” and accordingly, decided to decline 
jurisdiction “over the Employer and similar opera- 
tions” (J.A. 92, Appendix B, infra, p. 58). Appel- 
lants contend, however, apart from questions as to 
the validity of the basis of the Board’s declination, 
that the manner in which it was accomplished is 
invalid because an advisory opinion cannot be con- 
| gidered a “‘rule of decision” as that term is employed 
in Section 14(c)(1). Basically, appellants claim 
' that the phrase “rule of decision’’ restricts the 
| Board’s authority to decline jurisdiction under Sec- 
tion 14(e)(1) solely to unfair labor practice and 


2A public trainer is a person engaged in training the 
' horses of others.” Dizon, Appendix B, infra, p. 54. 
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representation proceedings instituted pursuant to 
Sections 8 and 9 of the Act. The short answer to 
appellants’ contention is that Section 14(c) (1) 
neither expressly contains nor impliedly suggests 
such a restriction. Indeed, since, as this Court has 
stated, ‘‘a decision involves reaching a conclusion,” ” 
there can be no question that the advisory opinions 
in Meadow Stud and Dixon, supra, satisfy that 
standard. For they obviously present not merely a 
Board conclusion, but one reached upon considera- 
tion of relevant facts and argument presented by 
the parties.” Furthermore, to adopt the interpre- 
tation urged by appellants would defeat rather than 
advance the legislative purpose in enacting Section 
14(c). Thus, as we have already discussed, supra, 
pp. 38-40, the Board established the advisory opin- 
ion procedure to enable parties currently involved 
in State proceedings to obtain a Board determina- 
tion of doubtful jurisdictional questions. The need 
for such a Board decision is, of course, witnessed 
by the fact that Section 14(¢c)(2) permits the states 
to assert jurisdiction only over “labor disputes over 
which the Board declines, pursuant to [Section 14 
(¢)(1)] to assert jurisdiction.”” Where the ques- 
tion of Board jurisdiction is in doubt, it takes na 
more than the mere statement, we submit, in view 
of the Congressional concern for the expeditious 


» Lambros v. Young, 79 U.S. App. D.C. 247, 249, 145 F. 2d 
341, 343. 

Tt might be noted that advisory opinions, are published 
and included in the bound volumes of Board decisions in the 
same manner as decisions involving Sections 8 and 9 of the Act. 
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| resolution of labor:.disputes,”’ to. sustain the valid- 
ity of the advisory. opinion procedure adopted by the 
Board. To conclude.-otherwise would require. the 
institution of proceedings before the Board under 
Sections 8.or 9, if such provisions. were, indeed, 
applicable to the controversy, .which might eventu- 
ally” result in a jurisdictional dismissal, thereby 
"relegating the parties many months later to the state 
tribunal from whence they began—a result clearly 
inconsistent with the underlying objective of Section 
14(¢).* 
Appellants further contend, in any event, that See- 
tion 14(¢c)(1) requires the Board to conduct a trial- 
type hearing prior to declining jurisdiction over a 


= Jt should be noted in this regard that the average time in- 

terval from the filing of an unfair labor practice charge to 

| Board decision in 1960 was 426 days. Hearings Before House 
of Representatives Subcommittee on National Labor Relations 
Board of the Committee on Education and Labor, Sith Cong., 
ist Seas, Part. I, p. 57. Prior to the delegation of representa- 
tion functions to the Regional Directors (Section 8(b) of the 
Act), the processing of a representation case, in the same 
year, from the filing of the petition to Board decision, con- 
sumed 87 days. Ibid. 

This ig not, to say that, where appropriate, the Board 
may not exercise the authority to decline jurisdiction conferred 
by Section 14(c)(1) in’a proceeding under Sections 8 or 9 
of the Act. For, the Board’s declination of jurisdiction over 
proprietary hospitals, sustained by this Court in Leedom v. 
Fitch Sanitarium, supra, was made in a representation pro- 
ceeding under Section 9 of the Act. The error in appellants’ 
analysis, however, lies in its claim ‘that jurisdiction may be 
declined solely in proceedings under’ these statutory provisions. 
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class ‘and that the failure to ‘conduct such hearings in 
the Meadow Stud; and Dixon‘cases violates both the 
statute and’ constitutional protections of due process. 
In the first place, Séction 14(e) (1). nowhere specifies 
that the Board is required to hold a hearing of any 
kind, before exercising ‘the discretionary authority 
conferred therein. Moreover, where, -as in ‘the ad- 
visory opinion procedure, the Board has provided an 
adequate means for the presentation of material facts 
and, as in Meadow Stud and Dizon, those facts are 
undisputed, there is no need for a trial-type hearing. 
Similarly, the Constitution requires a trial-type hear- 
ing, which appellants seek, only where material faets 
are in dispute, and not where, as here, the only issue 
is the legal effect of undisputed facts. See Fay.,v. 
Douds, 172 F. 2d 720, 725 (C.A. 2); F.C.C. v. WIR 
337 U.S. 265. Cf. Bi-Mettalic Co. v. Colorado, 239 
U.S. 441, 445; Morgan v. United States, 298 U.S. 468, 
481-482; Philips :v. Porter, 157 F. 24.607: iene. Ct. 
App.). 
_ Appellants’ error, we submit, et from their 
failure to distinguish between. evidentiary: facts.and 
the legal conclusions to be drawn. from such facts. 
Thus, as appellant Kelley pooge the ‘‘hearing”’ issue 
(brief in No. 16,590, pp. 8-9) =. ; 
The Board merely claimed that a: hearing was 
not necessary since there was no: dispute as to 
the facts.. Just what facts were undisputed is 
not clear from-the Board’s brief below. . If, as 
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the employers claim,.a labor dispute between 
them and their employees would have a sub- 
stantial effect on commerce the Board must 
take jurisdiction; if on the other hand, the 
Board believes that such a dispute would not 
have the necessary effect on commerce there 
is a dispute as to the facts on which the Board 
should conduct a hearing. 
However, the question whether appellants’ operations 
have a “sufficently substantial” effect on commerce 
“to warrant the exercise of [the Board’s] jurisdic- 
tion,” is not an evidentiary fact but rather a legal 
question which does not require a trial-type hearing 
for its resolution. The evidentiary facts relevant 
in determining this question include, of course, the 
nature of the employers’ enterprises and the extent 
of their interstate operations. But as to these mat- 
ters, there can be no question that the parties were af- 
forded an adequate opportunity, in both Meadow 
Stud and Dizon, to present data which they deemed 
essential for the agency’s consideration in reaching 
a decision, and more important, that the facts pre- 
sented were undisputed. 

Finally, appellants’ contention that Section 9(c) (1) 
of the Act requires the Board to afford them a trial- 
type hearing before dismissing their representation 
petitions, is equally without merit. Essentially appel- 
lants’ claim that having filed representation petitions 
alleging that they had been presented with a demand . 
for recognition by a union, and having established 
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that their business “affects commerce,” i.e., that the 
Board has “legal jurisdiction,” “a question of repre- 
sentation affecting commerce”’ within the meaning of 
Section 9(c) (1) existed and therefore a hearing pur- 
suant to that provision was mandatory. 

We submit, however, that if, as we have demon- 
strated, supra, pp. 38-46, the Board’s declination of 
jurisdiction over horse race owners and trainers, as a 
class, in Meadow Stud, and Dizon, is valid, then a 
hearing under Section 9(¢)(1) was not required. 
For, having promulgated a policy of not entertaining 
proceeds involving these classes of employers, the 
‘only question presented by appellants’ petitions was 
whether they were members of the class. Had appel- 
lants denied such membership, and had the nature 
of their business been in dispute, a hearing would 
have been in order. Here, however, appellants have 
maintained throughout the Board and Court proceed- 
ings that they are, indeed, members of these classes. 
‘Since this was apparent from the outset, the Regional 
Directors’ dismissals of appellants representation pe- 
titions and the Board’s affirmance of those ‘actions, 
stand in the same stead as dismissals where the Re- 
gional Director’s investigation reveals that an em- 
ployer’s operation does not satisfy the applicable 
jurisdictional standard, the unit is not appropriate, 
an existing contract bars an election at that time, etc. 
Im all of these cases, the representation petition will 
be dismissed without a hearing because “no question 
ef representation exists within the meaning of the 
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statute.’  Stated- otherwise, to order a -hearing in 

these: situations would be futile, for under existing 
Board policies the presence of any one of these factors 
precludes the holding of-an election and requires the 
dismissal of the petition. In sum, the statutory 
phrase, “a question of representation affecting com- 
merce,” requires, in the circumstances of the instant 

ease, not only the filing of a petition alleging a de- 

mand for recognition and. the establishment of “egal 
jurisdiction,” but also a showing that the Board would 

assert jurisdiction over the operations in questionig,.~ y 
Where, as here, it was clearly demonstrated that the x 
contrary was true, no hearing was necessary, 
“[nJeither the statute nor the constitution gives a 
hearing where there is no issue to decide.’”? Fay v. 
Douds, 172 F. 2d 720, 725 (C.A. 2). 


CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the order of the District Court granting 


33 Board Statements of Procedure, Subpart C, Sec. 101.18 

(b), Appendix D, infra, pp. 66-67. 
%Tn so far as the appeals to the Board from the Regional 
Directors’ dismissals of the representation petitions in question, 
pellants that the Board re- 


missals, however, 
tional policy established in Meadow Stud and Diwon 
25-26, 81, 36-87, 42, 86). 
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‘the Board’s motions for summary’ judgment and -de- 
nying the relief requested by ‘appellants, be affirmed. 
Sruarr RorHMAN, 
General Counsel, 
Dominick L. Mano, 
Associate General Counsel, 
Marce, MALLet-PREVOST, 
Assistant General Counsel, 
James C. Paras, _ 
Herman M. Levy, 


Attorneys, 
National Labor Relations Board, 
; Washington 25; D.C. 


- Decemser 1961. 


APPENDIX A 


The relevant provisions of the National Labor Rela- 
tions Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
U.S.C., See. 151, e¢ seg.) are as follows: 


NATIONAL LABOR RELATIONS BOARD 


* * * * * 


Src. 3.(b) The Board is authorized to dele- 
gate to any group of three or more members 
any or all of the powers which it may itself ex- 
ercise. The Board is also authorized to dele- 
gate to its regional directors its powers under 
section 9 to determine the unit appropriate for 
the purpose of collective bargaining, to investi- 
gate and provide for hearings, and determine 
whether a question of representation exists, 
and to direct an election or take a secret 
ballot under subsection (c) or (e) of section 
9 and certify the results thereof, except 
that upon the filing of a request therefor with 
the Board by any interested person, the Board 
may review any action of a regional director 
delegated to him under this paragraph, but 
such a review shall not, unless specifically or- 
dered by the Board, operate as a stay of any 
action taken by the regional director. A va- 
eancy in the Board shall not impair the right 
of the remaining members to exercise all of the 
kay of the Board, and three members of the 

ard shall, at all times, constitute a quorum 
of the Board, except that two members shall 
constitute a quorum of any group designated 
eka gs to the first sentence hereof. The 

card shall have an official seal which shall be 
judicially noticed. 
* * * * * 

(80) 


Sec. 6. The Board shall have authority from 
time to time to make, amend, and rescind, in 
the manner prescribed by the Administrative 
Procedure Act, such rules and regulations as 
may be necessary to carry out the provisions 
of this Act. 


* * * * * 
REPRESENTATIVES AND ELECTIONS 


* * * * * 

Sxc. 9.(¢)(1) Whenever a petition shall have 
been filed, in accordance with such regulations 
as may be preseribed by the Board— 

(A) by an employee or group of employees 
or any individual or labor organization acting 
in their behalf alleging that a substantial num- 
ber of employees (i) wish to be represented 
for collective. bargaining and that their em- 
ployer declines to recognize their representa- 
tive as the representative defined in Section 
9(a), or (ii) assert that the individual .or labor 
organization, which has been. certified or is be- 
ing currently recognized by their employer as 
the bargaining representative, is no longer a 
representative as defined in Section 9(a) ; or 

(B) by an employer, alleging that one or 
more individuals or labor organizations have 
presented to him a claim to be recognized as 
the representative defined in section 9(a); 
The Board shall investigate such petition and 
if it has reasonable cause to believe that a ques- 
tion of representation affecting commerce ex- 
ists shall provide for an appropriate hearing 
upon due notice. Such hearing may be con- 
ducted by an officer or employee of the regional 
office, who shall not make any recommendations 
with respect thereto. If the Board finds upon 
the record of such hearing that such a question 
of representation exists, it shall direct an elec- 
aoe by secret ballot and shall certify the results 

ereof. 
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* 


LIMITATIONS 
* * * * * 


Sexo. 14. (c)(1) The Board, in its discretion, 
may, by rule of decision or. by published rules 
adopted pursuant to the Administrative Proce- 
dure Act, decline to assert jusisdiction over 
any labor dispute involving any class or cate- 
gory of employers, where, in the opinion of the 
Board, the effect of such labor dispute on com- 
merce is not sufficiently substantial to warrant 
the exercise of its jurisdiction: Provided, That 
the Board shall not decline to assert jurisdic- 
tion over any labor dispute over which it would 
assert jurisdiction under the standards pre- 
vailing upon August 1, 1959. 

(e)(2) Nothing in this Act shall be deemed 
to prevent or bar any agency or the courts of 
any State or Territory (including the Common- 
wealth of Puerto Rico, Guam, and the Virgin 
Islands), from assuming and asserting juris- 
diction over labor disputes over which the Board 
declines, pursuant to paragraph (1): of this 
subsection, to assert jurisdiction. 


United States of America 
Before the National Labor Relations Board 


_  WrwusM H. Drron 
AND dy 
Locan 917, INTERNATIONAL BROTHERHOOD OF TEAM- 
STERS, CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
or AMERICA, INDEPENDENT 


Case No. AO-18 


ADVISORY OPINION 


In this case we are requested to render an advisory 
opinion as to whether we would assert jurisdiction 
over the operations of an employer engaged as.a pub- 


lie trainer of thoroughbred race horses. The case is 
before us on a petition filed by William H. Dixon, 
the Employer, pursuant to Section 102.98(a) of our 
Rules and Regulations, Series 8. 

Preliminarily, we believe it relevant to observe that 
the petition does not conform to long recognized prac- 
tices that pleadings, although setting forth all rele- 
vant facts, should not plead the supporting evidence, 
and should be clearly legible. In the instant case the 

ition incorporates and sets forth ad verbum the 
testimony of one Gerard S. Smith before the New 
York State Labor Relations Board. Mr. Smith’s 
testimony, in question and answer form, also in part 
includes matter which does not bear upon the present 
case, such as testimony qualifying him as a witness, 
and his military service. This testimony, which is 

(58) 
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set forth in 38 pages attached to the petition, appears 
to be a photographic reproduction of a transcript and 
in many instances is quite blurred as to be very diffi- 
cult to read. We are of the opinion that Mr. Smith’s 
testimony could and should have been succinctly sum- 
marized in narrative form, thus enabling the respond- 
ent herein to reply to factual assertions, and that the 
photographic copy of typewritten matter should have 
been submitted in more legal form. However, we 
have corisidered the entire petition. 


I 


In relevant part, the petition discloses the following: 

On November 3, 1960, Local 917, International 
Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men & Helpers filed a petition with the New York 
State Labor Relations Board, docketed as Case No. 
SE 33844, to be certi ed as the representative of the 
employer’s grooms. About 57 other petitions invol- 
ving other trainers and owners “‘who are similarly 
situated”’ are also pending before that Board. 

The Employer, a resident of Pennsylvania with his 
principal office in that state, ‘“‘will have bred, foaled, 
raised and raced thoroughbred horses” in West Vir- 
ginia, Pennsylvania, Delaware, Maryland, New 
Jersey, Louisiana, and New York in 1960. He is 
described as a public trainer. A public trainer is 
a person engaged in training the horses of others. 
Training a horse is necessary to prepare it for rac- 
ing. Such training generally occurs in one more 
places where the owners bring their horses and at 
which the public trainer operates. Such places may 
be in more than one state. The horses are then moved 
from state to state to race, and are accompanied by 
grooms. A flat per diem per horse is paid the 
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trainer by the owner, which includes feed, bedding, 
grooms, shoeing, and training fee. Trainers are 
licensed in each state in which they operate. Train- 
ers, grooms, owners, and employees of trainers and 
owners must be licensed to work at New York tracks. 

The Employer has a farm in Malverne, Pennsyl- 
vania, where he keeps a brood mare and another 
horse, and where he keeps his books and receives 
and pays “‘all bills.” He keeps other thoroughbreds 
in need of breaking, rest, or recuperation at a nearby 
farm in Unionville, Pennsylvania. He breeds and 
sells thoroughbred horses for his own account. Dur- 
ing 1960, he trained and raced horses for owners who 
were residents of New Jersey, Delaware, Pennsyl- 
vania, and Virginia. 

During 1960 the Employer “‘shipped more than 
94 race horses wortn hundreds of thousands of dollars 
over state lines many times.” His “income inflow” 
from training fees and sales of horses “from out of 
the State” of Pennsylvania has exceeded $50,000, of 
which but $800 was received for operations in New 
York. During the past year the Employer’s “‘out- 
flow in expenses” has exceeded $50,000. Such ‘‘out- 
flow”’ consisted of salaries and wages earned by his 
employees in West Virginia, New York, Delaware, 
Maryland, and Virginia; animal feed purchased in 
these states but “‘originally . . . raised and shipped”’ 
from Canada and various western states; travel; 
transportation; equipment; and tack. The petition 
also alleges that the Employer’s operations ‘have 
been examined by field auditors of the Wage, Hour 
and Public Contracts Division of the Department 
of Labor and [he] is subject to the jurisdiction of 
said divisions.”’ 
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II 
A response has been submitted by Local 917. It 


| fails to conform to Section 102.101 of our Rules and 
- Regulations which requires that the response admit or 
_ deny the allegations of the petition. Nevertheless 


we have considered it. Insofar as it confirms the 


- allegations of the petition, its allegations need not be 


narrated. 
But the response also avers that the employer, a 


_ public trainer, does not engage in breeding or trans- 


porting horses “except for a horse [he] may own”; 


' that breeding and transporting are done by owners; 


that the petition is inaccurate when it states that the 


- employer ships horses, because he merely arranges for 


the shipping of an owner’s horses; that a trainer 


i does not sell horses, but that he may arrange for a 
| gale on behalf of the owner; and that throughbreds 
| are bred, bought, and sold, by owners. Other facts 
- pleaded by the response declare that sales of horses 


usually take place at regularly held local auctions; 
that horse racing is generally local in nature; that 
breeding is local, so that mares are sent to the place 
where the stud is located; and that much of the ac- 
tivity connected with horse racing, other than breed- 
ing, occurs in New York during the eight and a half 
months the tracks operate there. It concludes with 
the contention that horse racing is primarily local 
in nature as indicated in Hialeah Race Course, Inc., 
125 NLRB 338, “and other cases,’ and that the 
Board has declined to exercise jurisdiction over ‘‘such 
activities.”’ 
I 

A brief submitted by the employer contends that 
the Board should assert jurisdiction over the opera- 
tions of public trainers whose volume of business 
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meets the Board’s standards for assuming jurisdiction 
over nonretail enterprises. Succinctly summarized, 
this position is based on three major factors, as 
follows: 

1, The business of breeding, training, and racing 
thoroughbred horses, being a multi-state operation, 
and involving much transportation, has a wide sub- 
stantial impact on commerce. 

2. This Board has never declined jurisdiction over 
the business of breeding, training, and racing of 
thoroughbred race horses. Cases like Hialeah Race 
Course, Inc., 125 NLRB 338, and Pinkerton, 114 
NLRB 1363, are alleged to be distinguishable on the 
ground that in those cases, unlike here, the racetrack 
(a) owned real estate in only one state, (b) did not 
transport horses into or out of the state, (c) 85% 
of the racetrack employees ‘‘were required” to he lo- 
cal residents, and (d) the racetrack employees worked 
for their employers only in that state. 

3. No single state can effectively control labor re- 
lations in this field. In addition, only three states 
out of 15 where training and racing occur have any 
general labor relations acts. Hence Board declina- 
tion of such labor relations will leave them to “in- 
effectual, partial’’ jurisdiction. 

A supplemental brief was also filed by the employer 
and has been considered. 

On the other hand, Local 917, as noted above, ar- 
gues that such operations are primarily local and, as 
indicated by Hialeah Race Course, supra, ‘‘and other 
cases,’’ the Board should withhold its jurisdiction over 
such activities. 

We recognize that we have not previously passed. 
upon the precise question of whether we should ex- 
tend the powers conferred on us by the Act to em- 
brace the operations of public trainers. 
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We are of the opinion that we are vested with legal 
_ jurisdiction over the employer’s operations and that 
they are not entirely unrelated to commerce. Never- 
theless, to the extent that they are not agricultural 
within the meaning of Section 2(3) of our Act, we 
consider them to be essentially local in nature. Hence 
we do not believe that it would effectuate the policies 
of the Act to assert jurisdiction here. In Meadow 
Stud, Inc., AO-17, 130 NLRB No. 121, we set forth 
the underlying considerations which prompted us to 
adopt a policy of non-assertion of jurisdiction as to 
race horse owners. Because the training of such 
horses by public trainers is so closely interwoven 
with the functions of the owners in ultimately enter- 
ing such horses in races, similar consideration should 
govern the policy to be followed in asserting or not 
asserting jurisdiction over them. Consonant with the 
decision in Meadow Stud, and for the reasons there 
expressed, we decline to exercise jurisdiction over the 
operations of the employer herein. 

Contrary to the assertion of the employer, we do 
not believe that our declination of jurisdiction over 
public trainers will leave this area of labor relations 
unregulated. We do not believe that state “labor re- 
lations acts’’ are the only means of regulation. Nor 
do we regard state labor relations boards as the only 
state tribunals through which a state may assert juris- 
diction over labor disputes, especially in view of the 
Congressional policy ceding to any state agency or any 
state court jurisdiction in those areas where we decline 
it. Since our declination of jurisdiction over public 
trainers, as well as nearly all other closely related 
phases of racing, leaves the states free to assert juris- 
diction, we adhere to the conclusion that our declina- 
tion of jurisdiction will not defeat the purposes of 
our Act. 
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Since we had not established any standard for such 
enterprises prior to August 1, 1959, nothing in Section 
14(c)(1) of our Act prevents us from declining juris- 
diction over public trainers. 

By reasons of the above result it has become un- 
necessary to determine which specific activities of the 
Employer, if any, are agricultural under Section 2 
(3) of our Act. 

Dated, Washington, D.C., March 3, 1961. 

Boyp Leepom, Chairman, 

Pure Ray Rovcers, Member, 

JoserpH ALTON JENKINS, Member, 

Joun H. Fannina, Member, 

Artur A. Kimpati, Member, 
NavionaL Lazor RELations Boarp. 


APPENDIX C 


The following is a compilation of the jurisdictional 
standards in effect on August 1, 1959, together with 
the Board decisions in which the particular standard. 
was promulgated : 


1. Non-retail: $50,000 outflow or inflow, di- 
rect or indirect. Siemons Mailing Service, 122 
NLRB 81. Direct inflow refers to 
shipped or services furnished by the employer 
outside the State. Indirect outflow includes 
sales within the State to users meeting any 
standard except solely an indirect inflow or in- 
direct outflow standard. Direct inflow refers 
to goods or services furnished directly to the 
employer from outside the State in which the 
employer is located. Indirect inflow refers to 
the purchase of or services which origi- 
nated outside the employer’s State but which 
he purchased from a seller within the State. 
Direct and indirect outflow may be combined 
and direct and indirect inflow may also be com- 
bined to meet the $50,000 requirement. How- 
ever, outflow and inflow may mot be combined. 

2. Office buildings: Gross revenues of $100,- 
000, of which $25,000 or more is derived from 
organizations which meet any of the standards, 
except the indirect outflow and indirect inflow 
stan established in the Stemons Mailing 
case. Mistletoe Operating Co., 122 NLRB 1534. 

3. Public utilittes: $250,000 gross volume of 
business, or $50,000 outflow or inflow, direct or 
indirect. Sioux ores Empire Electric As- 


in 
sociation, 122 . 
4. Newspapers and communication systems— 
radio, television, telegra h and telephone: 
$100,000 gross volume 0: business. Raritan 
(@) 
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Valley Broadcasting Co., Inc., 122 NLRB 90. 
Newspapers: $200,000 gross volume of business. 
Belleville Employing Printers, 122 NLRB 350. 

5. Retail: $500,000 gross volume of business. 
gene Supplies Cement Co., 122 NLRB 


6. Hotels: $50,000 gross revenues. Floridan 
Hotel of Tampa, 124 NLRB 261. 

7. Transportation enterprises, links, and 
channels of interstate commerce: $50,000 gross 
revenues from furnishing interstate transpor- 
tation services, or performing services valued 
at $50,000 or more for enterprises which meet 
any of the standards except the indirect out- 
flow and indirect inflow standards established in 
the Siemons Mailing case. H.P.O. Service, 
Inc., 122 NLRB 394. 

8 Transit systems: $250,000 gross volume of 
business. Charleston Transit Company, 123 
NLRB 1296. — 

9. Taxicabs: $500,000 gross volume of busi- 
ness, retail standard applies. Carolina Sup- 


plies and Cement Co., 122 NLRB 88, 89, n. 5. 
10. National Defense: Board asserts juris- 

diction over all enterprises, as to which it has 

statutory jurisdiction, whose operations have a 

substantial impact on national defense. Ready 

ae Concrete and Materials, Inc., 122 NLRB 
18. 


APPENDIX D 


RULES AND REGULATIONS AND STATEMENTS OF 
Procepure, SERIES 8 


SUBPART H—DECLARATORY ORDERS AND ADVISORY OPINIONS 
REGARDING BOARD JURISDICTION 


Sec. 102.98 Petition for advisory opinion; who may 
file; where to file-—(a) Whenever a party to a pro- 
ceeding before any agency or court of any State or 
Territory is in doubt whether the Board would assert 
jurisdiction on the basis of its current jurisdictional 
standards, he may file a petition with the Board for 
an advisory opinion on whether it would assert juris- 
diction on the basis of its current standards. 

(b) Whenever an agency or court of any State 
or Territory is in doubt whether the Board would 
assert jurisdiction over the parties in a proceeding 
pending before such agency or court, the agency or 
court may file a petition with the Board for an ad- 
visory opinion on whether the Board would decline 
to assert jurisdiction on the basis of its current 
standards. 

Src. 102.99 Contents of petition for an advisory 
opinion—(a) A petition for an advisory opinion, 
when filed by a party to a proceeding before an 
agency or court of a State or Territory, shall allege 
the following: 

(1) The name of the petitioner. 
(2) The names of all other parties to the 


roceeding. 
(3) The name of the agency or court. 
(62) 
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(4) ee docket number and nature of the 
procee 

(5) The general nature of the business in- 
volved in the proceeding. 

(6) The commerce data relating to the opera- 
tions of such business. 

(7) Whether the commerce data described in 
this section are admitted or denied by other 
parties to the proceeding. 

(8) The findings, if any, of the agency or 
court respecting the commerce data described 
in this section. 

(9) Whether a representation or unfair la- 
bor practice proceeding involving the same 
labor dispute is pending before the Board, and, 
if so, the case number thereof. 


Petitions under this subsection shall be in writing 
and signed, and either shall be sworn to before a 
notary public, Board agent, or other person duly au- 
thorized by law to administer oaths and take ac- 
knowledgments or shall contain a declaration by the 
person signing it, under the penalties of the Criminal 
Code, that its contents are true and correct to the best 
of his knowledge and belief. 

(b) A petition for an advisory opinion, when filed 
by an agency or court of a State or Territory, shall 
allege the following: 


(1) The name of the agency or court. 
“awe iad names of the parties to the pro- 


3) The docket number and nature of the 
proceeding. 

(4) The general nature of the business in- 
volved in the proceeding. 
_. (5) The findings of the-ageney or.court, or 
in the absence of findings, a statement of the 
evidence relating to the commerce operations of 
such: business. 
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Sc. 102.100 Notice of petition; service of peti- 
tion —Upon the filing of a petition, the petitioner 
shall immediately serve in the manner provided by 
section 102.112 of these rules a copy of the petition 
upon all parties to the proceeding and upon the direc- 
tor of the Board’s regional office having jurisdiction 
over the territorial area in which such agency or court 
is located. A statement of service shall be filed with 
the petition as provided by section 102.113(b) of 
these rules.’ 

Sec. 102.101 Response to petition; service of re- 
sponse-—Any party served with such petition may, 
within 5 days after service thereof, respond to the 
petition, admitting or denying its allegations. Such 
response shall immediately be served upon all other 
parties to the proceeding, and a statement of service 
shall be filed in accordance with the provisions of 
section 102.113(b) of these rules. 

Sec. 102.102 Intervention.—Any person desiring to 
intervene shall make a motion for intervention, stat- 
ing the grounds upon which such person claims to 
have an interest in the petition. 

Sec. 102.103 Proceedings before the Board; briefs; 
advisory opinions.—The Board shall thereupon pro- 
ceed, upon the petition, responses, and submission of 
briefs, to determine whether, on the facts before it, 
the commerce operations of the employer involved are 
such that it would or would not assert jurisdiction. 
Such determination shall be in the form of an ad- 
visory opinion and shall be served upon the parties. 
No briefs shall be filed except upon special permission 
of the Board. : 

Sec. 102.104 Withdrawal of petition—The peti- 
tioner. may withdraw his petition at any time prior 
to issuance of the Board’s advisory opinion. 


Sec. 102.105 Petitions for declaratory orders; who 
may file; where to file; withdrawal—Whenever both 
an. unfair labor practice charge and a representation 
case relating to the same employer are contempo- 
raneously on file in a regional office of the Board, 
and the general counsel entertains doubt whether the 
Board would assert jurisdiction over the employer 
involved, he may file a petition with the Board for a 
declaratory order disposing of the jurisdictional issue 
in the cases. Such petition may be withdrawn at any 
time prior to the issuance of the Board’s order. 

Sec. 102.106 Contents of petition for declaratory 
order.—A. petition for a declaratory order shall allege 
the following: 


(a) The name of the employer. 

(b) The general nature of the employer’s 
business. 

(c) The case numbers of the unfair labor 
practice and representation cases. 

(d) The commerce data relating to the op- 
erations of such business. 

(e) Whether any proceeding involving the 
same subject matter is pending before an 
agency or court of a State or Territory. 


Sec. 102.107 Notice of petition; service of peti- 
tion. Upon filing a petition, the general counsel shall 
immediately serve a copy thereof upon all parties and 
shall file a statement of service as provided by section 
102.113(b) of these rules. 

Sec. 102.108. Response to petition; service of re- 
sponse—Any party to the representation or unfair 
labor practice case may, within 5 days after service 
thereof, respond to the petition, admitting or denying 
its allegations. Such response shall be served upon 
the general counsel and all other parties, and a state- 
ment of service shall be filed as provided by section 
102.113(b) of these rules. 
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Src. 102.109 Intervention—Any person desiring 
to intervene shall make a motion for intervention, 
stating the grounds upon which such person claims 
to have an interest in the petition. 

Spc. 102.110 Proceedings before the Board; briefs; 
declaratory orders—The Board shall thereupon pro- 
ceed, upon the petition, responses, and submission of 
briefs, to determine whether, on the facts before it, 
the commerce operations of the employer involved 
are such that it would or would not assert jurisdiction 
over them. Such determination shall be made by a 
declaratory order, with like effect as in the case of 
other orders of the Board, and shall be served upon 
the parties. Any party desiring to file a brief shall 
file seven copies with the Board in Washington, D.C., 
with a statement that copies thereof are being served. 
simultaneously upon the other parties. 


* * * * * 


SraTEMENTS OF PROCEDURE 


* * * * * 


SUBPART C—REPRESENTATION CASES UNDER SECTION 9(C) 
OF THE ACT 


* * * * * 


Src. 101.18 Investigation of petition—* * * 


* * * * * 


(b) The petitioner may on its own initiative re- 
quest the withdrawal of the petition if the investiga- 
tion discloses that no question of representation exists 
within the meaning of the statute, because, among 
other possible reasons, the unit is not appropriate, 
or a written contract precludes further investigation 
at that time, or where the petitioner is a labor organi- 
zation or a person seeking decertification and the 
showing of representation among the employees is 
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insufficient to warrant an election under the 30-percent 
principle stated in paragraph (a) of this section. 

(ce) For the same or similar reasons the regional 
director may request the petitioner to withdraw its 
petition. If, despite the regional director’s recom- 
mendations, the petitioner refuses to withdraw the 
petition, the regional director then dismisses the peti- 
tion stating the grounds for his dismissal and inform- 
ing the petitioner of his right of appeal to the Board 
in Washington, D.C. The petitioner may within 10 
days appeal from the regional director’s dismissal by 
filing such request with the Board in Washington, 
D.C. After a full review of the file with the assist- 
ance of its staff, the Board may sustain the dismissal, 
stating the grounds of its affirmance, or may direct the 
regional director to take further action. 


* * * * * 
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IN THE 
United States Court of Appeals 
For tae District or Cotumsia Crecurr 


No. 16,590 


Max Hirscu, er au., Appellants 


Vv. 


. Frank W. MoCurzocn, er au, As Chairman and as 
Members of the National Labor Relations Board, 


Appellees 


| es Appeal from an Order of the United States District Court 
for the District of Columbia 


PRELIMINARY STATEMENT 


The N.L.R.B., in its brief, presents to the Court the 

! question of whether or not the District Court properly 
: concluded that it lacked jurisdiction to review the Board’s 
action in the instant case. The District Court reached no 
such conclusion. After the Appellants filed their com- 
' plaint, the Board moved to dismiss the complaint for lack 
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of jurisdiction or, in the alternative, for summary judg- 
ment. The District Court granted the Board’s motion for 
summary judgment (J. A. 79-80). No reference is made 
in Judge Tamm’s order that the Court lacked jurisdiction. 
The order clearly indicates that the Court considered the 
merits of the Appellants’ complaint. 


ARGUMENT 


lL. The Board is in Error When It Asserts That the Statute 
Does Not Require a Hearing 


The Board (Bd. Br. 13-22) extensively sets forth the 
legislative history of Section 14(c) (1) and (2) of the Act. 
The Board, however, cites no legislative material indicat- 
ing the intent of Congress on the meaning of ‘‘rule of de- 
cision’? or by ‘‘published rules adopted pursuant to the 
Administrative Procedure Act.’? Before Congress enacted 
Section 14(c), they had under consideration a bill which 
would permit the Board to decline jurisdiction ‘‘by rule or 
otherwise”? A similar phrase was contained in the ad- 
ministration bill.2 Congress, however, rather than grant 
the Board the power to decide on their own motion the 
procedures to be followed in declining jurisdiction, adopted 
the phraseology mentioned above. The requirement that 
the Board proceed by ‘‘rule of decision”’ or by ““published 
rules adopted pursuant to the Administrative Procedure 
Act’? does not contemplate use of advisory opinions which 
have no legal standing.* The Board argues that the ad- 
visory opinions in Meadow Stud and Dixon are encompassed 
by the phrase ‘‘rule of decision’’ because they constitute a 
Board conclusion reached upon consideration of relevant 


18, 505, 86th Cong., Ist Sess. (1959), Legislative history of the Labor 
Management Reporting and Disclosure Act of 1959 (hereinafter referred to 
as Leg. Hist.), Vol. 1, P. 578. 


28, 748, I Leg. Hist. 141. 


3 See brief of Appellants, Hirsch, et al. in No. 16,590, P. 11, (hereinafter 
referred to as Hirsch Br.). 


| facts and arguments presented by the parties (Bd. Br. 43). 
In support of this conclusion, the Board cites Lambros v. 
' Young, (Bd. Br. 43). This case involved the action of the 
' Alcoholic Beverage Control Board of the District of 
Columbia in revoking a liquor license. An appeal was 
taken to the Board of Commissioners of the District of 
Columbia. Because of illness, one of three commissioners 
was absent. One commissioner voted in favor of revoking 
the license and the other commissioner voted in favor of 
dismissing the charge. The question presented to the 
' Court of Appeals was whether this action by the commis- 
; sion constituted a ‘‘decision’’. It is clear from the above 
| statement of facts that this case has no relevancy to the 
| phrase ‘‘rule of decision’. This phrase, in the legal 
: profession, is a term of art and contemplates a hearing. 
. It certainly is not a term which is synonymous with ‘‘ad- 
visory opinion’’. Further, the Board is in error when it 
declares that the ‘‘parties’’ were afforded an adequate 
| opportunity to present evidence in the Meadow Stud and 
Dixon cases (Bd. Br. 46). The Appellants were not parties 
to the request for an advisory opinion (J. A. 3) and this 
; fact cannot be controverted in this proceeding. 


As stated in their brief, the Appellants have no knowl- 

; edge of the material submitted to the Board in the Meadow 

Stud and Dixon cases. In any event, Appellants should be 

given an opportunity at a hearing to demonstrate that the 

; opinions of the Board are not applicable to their operations. 

| The Board’s advisory opinion indicates that it did not con- 

; sider the question of a multi-state unit raised by the Ap- 
pellants herein. 


In support of its argument that an advisory opinion 

is proper under the terms of Section 14(c), the Board 
| states that Congress intended that the Board expeditiously 
; handle jurisdictional questions. However, this argument 
| cannot be used where it denies the Appellants the right to 
be heard and therefore deprives them of an opportunity to 
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prove that they are entitled to the protection of the Labor 
Management Relations Act. It is well settled that ad- 
ministrative convenience or even necessity cannot override 
the constitutional requirements of due process. Ohio Bell 
Telephone Company v. Public Utilities Commission, 301 
U.S. 292 (1937), Cf. Hirsch Br. pp. 12-13. It is obvious that 
the Board feels that the advisory opinion procedure affords 
an adequate means for the presentation of material facts. 
It is the Appellants’ position that Congress intended that 
the Board act only after a hearing and that the Board is 
required to make a finding based on evidence that a labor 
dispute would substantially affect interstate commerce. 
It makes little difference if the Board would have reached 
the same conclusion after a hearing. This does not avoid 
the necessity of according the Appellants their right to 
present their case, submit rebuttal evidence and to conduct 
such cross-examination as may be required for a full 
presentation of the facts. Cf. NLRB v. Burns, 207 F. 2d 
434, 436 (8th Cir. 1953) ; NLRB v. Prettyman, 117 F. 2d 786, 
791-792 (6th Cir. 1941); Hansbury v. Lee, 311 U.S. 32; 
Hirsch Br. pp. 14-16. 


The Board makes an extraordinary claim by stating that 
Section 14(c) (1) does not require the Board to hold a hear- 
ing of any kind before exercising the discretionary author- 
ity conferred therein (Bd. Br. 45). It is obvious that Sec- 
tion 14(c)(1) does provide standards and procedures by 
which the Board is to exercise this discretionary authority. 


To further support its argument that the Appellants, 
in the instant case, were not entitled to a hearing, the Board 
cites Fay v. Douds, and F.C.C. v. W.J.R. (Bd. Br. 45). In 
the latter case, the Supreme Court of the U. S. held that, 
under the facts there presented, the Fifth Amendment did 
not guarantee the right of the Appellants to orally argue 
a question of law before the Federal Communications 
Commission. The Supreme Court made it clear that they 
were not faced with a question of statutory construction. 
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The Supreme Court concluded that the question of applica- 
bility of the Fifth Amendment in this type of situation was 
to be decided on a case-to-case basis. The Court pointed 
out that the Respondent did not claim that it was denied 
an opportunity to present to the Commission any matter 
of fact or law in connection with its application. Further- 
more, the Respondent had adequate opportunity to present 
its position to the Federal Communications Commission. 
Similarly, in Fay v. Douds, the Appellant had an oppor- 
tunity to present to the National Labor Relations Board 
any and all facts to show that the collective bargaining 
agreement constituted a bar to a representation election. 
In the instant case, the Appellants have not been afforded 
the opportunity to present evidence showing that a labor 
dispute involving their operations would substantially 
affect interstate commerce. 


The Board has cited no authority to refute the Appel- 
Jants’ argument that Section 14(c)(1) requires a hearing 


in accordance with congressional intent and the Constitu- 
tion. 


In addition, Section 14(¢) (1) and (2) requires the Board 
to find ‘‘the effect of such labor dispute on commerce is 
| not sufficiently substantial to warrant the exercise of its 
jurisdiction’, As pointed out in Appellants’ brief, the 
Board, in the instant case, made no such finding. Its 
letter of June 7th simply stated that it would not effectuate 
, the policies of the Act to assert jurisdiction. In a recent 
, ease before the U. S. Court of Appeals, Second Circuit, 
decided on November 19, 1961 (NLRB v. Reliance Fuel Oil 
Corp., 49 LRRM 2084) the Court held that the Board, when 
it asserts jurisdiction, must make some finding as to the 
| manner in which the labor dispute affects or tends to 
, affect interstate commerce. Although this case involved a 
situation where the Board asserted jurisdiction, the same 
_ rule should apply when the Board declines to assert juris- 
diction, 


6 


IL. The Board Has Traditionally Asserted Jurisdiction 
Over Multi-State Units 


Section 14(c), not only requires the Board to follow 
certain procedures and make certain findings, but also 
limits the Board in that it must take jurisdiction of cases 
falling within the jurisdictional standards prevailing on 
August 1, 1959. The Board, in attempting to distinguish 
the decision in Matter of Davey Tree Expert Co., 81 NLRB 
1161 cites subsequent Board decisions dealing with multi- 
state enterprises. The Board, by design or inadvertence, 
fails to recognize the Appellants’ claim that the Board, 
prior to 1959, has taken jurisdiction where the appropriate 
bargaining unit is a multi-state unit. The citation of multi- 
state enterprise cases (Bd. Br. 34) are clearly inapplicable 
where the Appellants claim, and no one has contested the 
fact, that the unit is a multi-state unit. In addition, the 
cases cited by the Board deal with single state units which 
are components of a multi-state enterprise. The Board 
cannot decline jurisdiction over a multi-state unit without 


giving the opportunity to Appellants to show that a labor 
dispute involving the employees within the unit would sub- 
stantially affect interstate commerce. For the Board to 
assert otherwise, as it has done, is clearly contrary to the 
standards set forth in Section 14(c). 


The Board has spent considerable time in its brief set- 
ting forth the amount of state regulation over the racing 
industry. It is sufficient to say at this point that indus- 
tries such as the insurance industry and the public utility 
industry are as closely regulated by the state as is the 
racing industry and yet this has not prevented the Board 
from asserting jurisdiction. 


The Board reference (Bd. Br. 37) to the racing industry 
as being hardly the most necessary segment of the economy 
adds little to a discussion of the legal issues here involved. 
It also overlooks the uncontested facts that there are more 
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than 50,000 persons employed in the industry with an 
annual compensation exceeding $200,000,000 and that the 
capital investment of owners and trainers exceeds 
$2,000,000,000 (J.A. 5). 


The Board in its brief argues that if the Court should 
uphold the Appellants’ contention then the Board would 
probably establish monetary standards whereby some own- 
ers and trainers are covered. The effect of such action 
would, in the words of the general counsel, result in 
“bifurcated regulation’? (Bd. Br. 38). The present ruling 
which subjects a single employer to the different laws of 
the thirty states in which racing is conducted could not 
have been contemplated by Congress in enacting the Labor 
Management Relations Act and certainly constitutes 
‘bifurcated regulation’’. 


TIL Section 9(c) and Section 14(c) of the Act Require a Hearing 


The Board contends that the Appellants in the instant 
case, when they filed representation petitions, presented 
only the question of whether they were members of a class 
of employers over which the Board had properly de- 
clined jurisdiction. As is evident from the Appellants’ 
argument, the Board did not properly decline jurisdic- 
tion over owners and trainers. A hearing was necessary in 
order to show that a labor dispute involving the em- 
ployers would substantially affect interstate commerce. 
As previously contended by the Appellants, Section 9(c) 
is further evidence that Congress intended that a hearing 
was required under Section 14(c) of the Act (Hirsch Br. 
22). 


CONCLUSION 


| For the reasons set forth by the Appellants, it is re- 
spectfully requested that the decision of the District Court 
be reversed and that the matter be remanded to the NLRB 
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for a hearing, in accordance with the requirements of 
the Act. 


Respectfully submitted, 


Martin F. O’DonocHUE 
831 Tower Building 
Washington 5, D. C. 


Davis, Harpy & ScHEeNcK 
2 Broadway 
New York 4, New York 


Counsel for Appellants 
January 8, 1962 


“WALTER A> KELLEY; Apretrant 


w. 


FRANK W. McCULLOCH, er ar., AppeLtees 


OM, SPRAL: FROM Ais ORDER: OF TEE UNEIED Saas Disraicr 
Court For THE District’ or Comoainie: 


Lorenz, Finn & GIARDINO, 
Office and, Post Office Address, 
165: Broadway, 
New. York 6, NOX. 


, 
eae & Hazrson, 


Office. and ‘Post. Office Address, 
Colorado. Building, 


Statement of Questions Presented 


, 1. Where an employer’s substantial business operations 
, are carried on in eight, widely separated states, and he 
constantly moves his employees, animals and equipment 
from one state to another, does the National Labor Rela- 
,tions Board (herein called ““NERB”’) violate § 14(c) (1) 
of the Labor Management Relations Act of 1947, as 
amended, 29 U.S.C. §$164(c)(1) (hereafter called the 
‘*Act’’) when it declines to assert jurisdiction over opera- 
tions of horse trainers as a class and dismisses the em- 
ployer’s representation petition without a hearing? 


, 2 Since the NLRB’s jurisdictional standards in effect 
upon Angust 1, 1959, included a non-retail standard of 
$50,000 per year inflow or outflow from out of state 
Sources, which test is amply met by the employer’s opera- 
tions, does the proviso to § 14(c)(1) of the Act require the 
NLBB to assert jurisdiction over the non-local, multi-state 
business of the employer? 


| 3. Where the facts alleged by a petitioning employer 
show that the employer’s operations have a substantial 
effect on commerce and that there is therefore reasonable 
cause for the NLRB to believe that a “‘question of repre- 
sentation affecting commerce exists’, does the NLRB vio- 
late the hearing requirements of § 9(c) of the Act where 
it refuses to hold a hearing and decides without such hear- 
ing that ‘‘while the employer’s operations are not entirely 
unrelated to commerce”, it would not effectuate the pur- 
poses of the Act to assert jurisdiction? 


4+ —————__—____ 
Waurer A. Kerry, 


Appellant, 
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Frank W. McCunzocn, individually and as Chairman, 
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Appellees. 
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Statement of Questions Presented 
Jurisdictional Statement 
‘Statement of the Case 

A. Background of Litigation 

B. The Horse Trainer’s Business 

C. The Applicable Statutes 

Statement of Points 
Summary of Argument 
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so would create a no-man’s land and violate 
both the intent of Congress and the specific 
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Ii—The National Labor Relations Board has no 
discretion to b aeane to assert its jurisdiction 
over labor disputes falling within the juris- 
dictional ae prevailing upon August 
1, 1959. Horse trainer’s multistate business 
operations come within the non-retail juris- 
dictional standard in effect on that date and 
the NLRB must assert jurisdiction 

—The Board violated Section 9(c) of the Act 
by failing to set the matter down for an ap- 
propriate hearing despite its shea Reh 
tion that in horse trainer cases ‘‘we ( B) 
are vested with legal jurisdiction pe the em- 
ployer’s operations and that they are not en- 
tirely unrelated to commerce’’ 
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Jurisdictional Statement 


/The complaint of plaintiff-appellant (J. A. 81-82) al- 
leged that this action arose out of an Act of Congress regu- 
lating commerce as to which the District Court had juris- 
diction pursuant to Act of July 25, 1948, c. 646, 62 Stat. 
931, Title 28 U.S.C. 1337 in that the plaintiff was an em- 
ployer engaged in an industry affecting commerce within 
the meaning of the Labor-Management Relations Act of 
1947, Act of July 5, 1935, c. 372, § 1, 49 Stat. 449; as 
amended June 23, 1947, c. 120, Title I, § 101, 61 Stat. 136, 
29 U.S.C. §151 et seq. (J. A. 81, Compl. par. 3), and that 
defendants, constituting the National Labor Relations 
Board had violated §14(¢)(1) thereof by refusing to as- 
sert jurisdiction over plaintiff-appellant’s business opera- 
tions (J. A. 82, Compl. pars. 4 & 5). The proceedings 
presented for determination a case of actual controversy 
within the jurisdiction of the District Court pursuant to 
Act of June 25, 1948, c. 646, 62 Stat. 964; as amended 
May 24, 1949, c. 139, $111, 63 Stat. 105; Aug. 28, 1954, ¢. 
1033, 68 Stat. 890; July 7, 1958, Pub. L. ‘85-508, §12(p), 72 
Stat. 349, Title 28 U.S.C. 2201 et seg. The District Court 
granted defendants-appellees’ motion for summary judg- 
ment pursuant to Rule 56 of the Rules of Civil Procedure. 


: The Court of Appeals has jurisdiction pursuant to Act 
of June 25, 1948, c. 646, 62 Stat. 929; as amended Oct. 31, 
1951, ¢. 655, § 48, 65 Stat. 726; July 7, 1958, Pub. L. 85-508, 
$12(e), 72 Stat. 348, Title 28 U.S.C. 1291. 


Statement of Case 


' Appeal from an order of the District Court of the Dis- 
trict of Columbia which granted the NLRB’s motions for 
summary judgment against appellant Walter A. Kelley 
(herein called ‘‘Horse Trainer’) and four others, and 
which denied motions for summary judgment in their favor. 
All appellants are engaged in the business of training, 
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breeding, owning, selling or racing thoroughbred race 
horses at training areas and race tracks in numerous 
states. They had filed their complaints for judgment 
declaring the NLRB .was required by law to accept juris- 
diction over labor disputes involving their multi-state 
operations. 


The District Court decided that the NLRB ‘ 
properly exercised its authority under Section 14 ms (1) : 
and the other relevant provisions of the National Labor 
Relations Act in declining to assert jurisdiction over the 
operations of the plaintiffs (see Leedom, et al. v. Fitch 
Sanitarium, No. 16,215, decided June 29, 1961 (C.A_D.C.) 

.”? (hereinafter called ‘‘Fitch’’)* and that ‘‘the Board 
was not required to hold a hearing by reason of Section 
9 (c) (1) of the act.’” 


A. Bacxerounp or Lrrication—-A local affiliate of the 
Teamster’s Union began an organizational drive among 


stable workers at New York race tracks in the late fall 
of 1960. On November 3, 1960, the Teamsters filed a peti- 
tion with the New York State Labor Relations Board 
asking for an election to be held among Horse Trainer’s 
stable help (J. A. 83). This State Labor Board petition 
was held in abeyance pending the outcome of two requests 
for advisory opinion on the jurisdictional question involv- 
ing two other employers, which were then pending with 
the NLRB. Thereafter, on April 4, 1961, Horse Trainer 
filed his own petition with the NLRB’s 2d Region office 
in New York City, asking that agency to conduct its own 
election among his stable hands pursuant to §9 (a) of the 
Labor Management Relations Act of 1947, as amended 
(J. A. 84). 


The Regional Director for the 2nd Region denied Horse 
Trainer’s request for a hearing and dismissed his petition 


* Not yet officially reported. References to pages are to those 
appearing in the official advance sheets. 
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(J. A. 86). On request for review to the NLRB, this dis- 
missal was upheld without hearing and without the taking 
of any testimony on the grounds that ‘‘. . . as the admitted 
facts show that the operations. involved are related to 
horse racing, it would not effectuate the purposes of the 
‘Act to assert jursidiction over the Employer. Meadow 
Stud Inc., 130 NLRB No. 121”? (J. A. 86). 


. The Meadow Stud case was an advisory opinion ren- 
dered by the NLRB under rules providing for the issuance 
lof advisory opinions on questions concerning its assertion 
‘or declination of jurisdiction. These rules are set forth 
im the NLRB Rules and Regulations, Series 8, subpart H. 
(29 U.S.C. App. 102.98 et seq.). In the Meadow Stud case 
(J. A, 90-93), the NLRB said, in part, as follows: 


“The question of whether the Board should assert 
jurisdiction over the operations of race horse owners 
has not heretofore been decided by the Board. 


Nevertheless, while not determinative, cases like 
Hialeah Race Course, Inc., 125 NLRB 338; Jefferson 
Downs, Inc., 125 NLRB 386; Pinkerton’s National De- 
tective Agency, 114 NLRB 1363; Los Angeles Turf 
Club, Inc., 90 NLEB 20, at 21-22 and Olympia Stadium 
Corporation, 85 NLRB 389, point to the conclusion, 
which we reach, that the employer’s operations, while 
not unrelated to commerce, are essentially local in 
character. As, in our opinion, the effect of labor dis- 
putes involving such operations is not sufficiently 
substantial to warrant the exercise of our jurisdiction, 
and as we have declined to assert jurisdiction over 
race tracks which are indispensable to such operations, 
we have determined to decline jurisdiction over the 
Employer and similar operations, thereby leaving the 
States free to assert their jurisdiction. See Pinker- 
ton’s National Detective Agency, supra.’’ (Emphasis 
supplied) 
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In the William H. Dixon Advisory Opinion, 130 NLRB 
No. 122 (March 3, 1961), issued the same day as the 
Meadow Stud case, and involving a public trainer of race 
horses, such as appellant, the Board said: 


‘¢We are of the opinion that we are vested with legal 
jurisdiction over the employer’s operations and that 
they are not entirely unrelated to commerce.”’ 


The above statements of the NLRB establish three basic 
propositions which facilitate reaching the issues before this 
Court: 


1. Admittedly, the NLRB is ‘‘vested with legal juris- 
diction’’ over horse training. 


2. By no prior decision, either before or after the pas- 
sage of §14(c) (1) has the NLRB ever refused to take 
jurisdiction over horse trainng. ‘‘The question . . . has 
not heretofore been decided by the Board.’’ 


3. The multi-state business of horse training, involved 
here, is different than, and not to be confused with the 
local, static race track operations considered by the Board 
in eases such as Hialeah and Los Angeles Turf Club, Inc., 
supra. 


The race track cases were recognized as ‘‘not deter- 
minative’’ because a race track is fixed within one state 
and any labor dispute affecting its operations is likely 
to be limited to the local area of the track. However a 
Horse Trainer’s operations are truly multi-state and his 
labor disputes necessarily affect interstate commerce on 
a wide scale. The NLRB has refused appellant a hear- 
ing at which all the facts could be established. Nor has 
any hearing every been held nor any decision based on a 
record ever issued involving any other trainer. Neverthe- 
less the memorandum filed by this Horse Trainer before the 
NLRB and his affidavit below establish the substantial ef- 
fect of his operations on interstate commerce. 
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B. Tse Horse Trawer’s Business: His memorandum 
to the NLRB stated (J. A. 84-85): 


‘SA. Interstate nature of operations 
1) Employer resides in Florida and is licensed by and 
races in eight states: 

California Maryland 

Delaware Massachusetts 

Florida New York 

Illinois Rhode Island 


2) Employees reside outside of New York State and 
are presently outside of the state of New York. Some 
of these employees will never come into the state of 
New York. 


3) Horses are trained and quartered at farms in 
various states: 

(a) Dallas, Texas 

(b) Lexington, Kentucky 

(c) Ocala, Florida 

(d) Santa Anita, California 


4) Horses were bought in many states: 
(a) California 
(b) Florida 
(ce) Kentucky 
(d) New Jersey 
(e) New York 


B. Non-Retail Business of Employer Meets Both the 
Inflow and Outflow Standards. 

1) Outflow. More than $50,000 was expended last year 
for purchases of goods, supplies or services from 
other persons located outside the State. These pur- 
chases included: feed, transportation of animals, etc. 
2) Inflow. More than $50,000 in revenue was derived 
from out-of-state sources for services performed out 
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of state, as well as from shares in purses won out of 
state, ete.’’ 


In addition, Horse Trainer’s operations are subject to 
the Wage and Hour provisions of the Federal Fair Labor 
Standards Act (J. A. 7). 


C. Tae AppLicaBLe STATUTES. 


§ 14 (c) of the Labor Management Relations Act of 1947, 
as amended, 29 U.S.C. § 164 (c) (1) provides as follows: 
(1) The Board, in its discretion, may by rule of 
decision or by published rules adopted pursuant to 
the Administrative Procedure Act, decline to assert 
jurisdiction over any labor dispute involving any class 
or category of employers, where, in the opinion of 
the Board, the effect of such labor dispute on com- 
merce is not sufficiently substantial to warrant the 
exercise of its jurisdiction: Provided, That the Board 
shall not decline to assert jurisdiction over any labor 
dispute over which it would assert jurisdiction under 
the standards prevailing upon August 1, 1959. 


(2) Nothing in this Act shall be deemed to prevent 
or bar any agency or the courts of any State or 
Territory (including the Commonwealth of Puerto 
Rico, Guam, and the Virgin Islands) from assuming 
and asserting jurisdiction over labor disputes over 
which the Board declines, pursuant to paragraph (1) 
of this subsection, to assert jurisdiction.”’ 


§9 (ce) (1) of the Act provides: 

“Whenever a petition shall have been filed, in ac- 
cordance with such regulations as may be prescribed 
by the Board— 

(A) By an employee or group of employees or any 
individual or labor organization acting in their behalf 
alleging that a substantial number of employees (i) 
wish to be represented for collective bargaining and 
that their employer declines to recognize their repre- 
sentative defined in section 9 (a), or (ii) assert that 
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the individual or labor organization, which has been 
certified or is being currently recognized by their em- 
ployer as the bargaining representative, is no longer 
a representative as defined in section 9 (a); or 


(B) By an employer, alleging that one or more in- 
dividuals or labor organizations have presented to 
him a claim to be recognized as the representative 
defined in section 9 (a); 


the Board shall investigate such petition and if it has 
reasonable cause to believe that a question of representa- 
tion affecting commerce exists shall provide for an appro- 
priate hearing upon due notice. Such hearing may be 
conducted by an officer or employee of the regional office, 
who shall not make any recommendations with respect 
thereto. If the Board finds upon the record of such hear- 
ing that such a question of representation exists, it shall 
direct an election by secret ballot and shall certify the 
results thereof.’’ 


' §14 (e) (1) limits the NLRB’s discretion to decline to 
assert jurisdiction over labor disputes in three important 
particulars : 


1. The effect of the labor dispute on commerce must be 
insubstantial. 


' 2. The Board must assert jurisdiction over cases falling 
within its 1959 jurisdictional standards. 


3. Declination must be ‘‘by rule of decision or published 
rules. 


' Horse Trainer contends that the Board disobeyed all 
three limitations. 


| A further error was also committed. The Board’s opin- 
ion as to the substantiality of the effect on commerce must 
be based on something more than its surmise. Section 
9 (¢)| (1) requires the NLRB to hold a hearing to gather 
facts on which to base its decisions, including its opinions. 
By denying Horse Trainer this right, a basic violation of 
the Act was committed. 


Statement of Points 


I 


The National Labor Relations Board cannot decline to 
take jurisdiction over a class of employers where no hear- 
ing has been held, no record made and therefore no find- 
ings issued to support its speculative conclusion that the 
operations of horse owners and trainers must be treated as 
a class and that, as a class, they do not have a substantial 


impact on commerce. 


Consideration of the number and varying sizes of horse 
trainers with numerous trainers having a very close and 
very substantial relation to commerce establishes that this 
was not a class of employers over which the Board could 
refuse to assert jurisdiction since to do so would create a 
no-man’s land and violate both the intent of Congress and 
the specific prohibition contained im Section 14(c).(1) of 
the Act. 


II 


The National Labor Relations Board has no discretion to 
decline to assert its jurisdiction over labor disputes falling 
within the jurisdictional standards prevailing upon August 
1, 1959. Horse Trainer’s multi-state business operations 
come within the non-retail jurisdictional standard in effect 
on that date and the NLRB must assert jurisdiction. 


Il 


The Board violated Section 9(c) of the Act by failing to 
set the matter down for an appropriate hearing despite its 
specific recognition that in horse trainer cases “we (NLRB) 
are vested with legal jurisdiction over the employer’s op- 
erations and that they are not entirely unrelated to 
commerce.” 
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Summary of Argument 


Appellant is a horse trainer who breeds, raises, trains, or 
races thoroughbred horses in California, Delaware, Florida, 
Tlinois, Kentucky, Maryland, Massachusetts, New York, 
‘Rhode Island, and Texas. He moves his men, hired in 
many different states, as well as animals and equipment, 
bought in many different states, frequently over state lines 
from farms, training grounds and race tracks in one state 
to similar facilities in many other states (J.A. 84-86). 
Such an employer does not fall within a class or cate- 
gory of employers over whom the NLRB may decline to 
assert its jurisdiction. Section 14(¢)(1) of the Act gives 
the NLRB discretion to decline to assert jurisdiction over 
labor disputes ‘‘involving any class or category of em- 
ployers’’ only where ‘‘. . . the effect of such labor dis- 
pute on commerce is not sufficiently substantial to warrant 
the exercise of its jurisdiction’’. 


Congress clearly intended such discretion to apply to 
operations which are ‘‘clearly local in character’’, such as 
‘the main street merchant’’, ‘‘the little grocery store’’, or 
*‘the service station’? (105 Cong. Rec. 16419; II Legisla- 
tive History of the Labor Management Reporting and Dis- 
closure Act of 1959, 1437 (G.P.O., hereafter cited as Leg. 
Hist.). Thus the discretion not to assert jurisdiction over 
a class of employers was intended to apply only to “‘. . . 
service establishments which ship nothing across state 
lines’’ (105 Cong. Rec. 14499; II Leg. Hist. 1671). Hos- 
pitals would be a case in point (Fitch). Discretion not to 
assert jurisdiction would clearly not apply to a class or 
category of employers such as horse trainers, within which 
class are to be found many employers who are in interstate 
commerce and whose operations have a tremendous impact 
on commerce. 

Congress further intended that the ‘‘. . . NLRB should 
exercise its jurisdiction to the greatest extent practicable’’ 
(105 Cong. Rec. 16419) and enacted §14(c) to make sure 
that the NLRB did not ‘‘assume less jurisdiction’? than 
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it did in 1959 (Senator Kennedy, 105 Cong. Rec. 17902; 
WI Leg. Hist. 1435), although the Board was empowered 
to “‘. . . at any time, assume more jurisdiction’’ (Zbid.). 


In 1959, the NLRB had in effect certain standards which 
it applied in deciding whether or not it would assume 
jarisdiction. Among such standards was one applying to 
non-retail operations (such as horse training), which pro- 
vided that the Board would take jurisdiction over non4 
retail operations having ‘‘$50,000 outflow or inflow, direct 
or indirect’’. This horse trainer has both $50,000 of direct 
outflow and $50,000 direct inflow. The non-retail and retail 
standards have been applied by the Board to such diverse 
services as bowling alleys, theatrical producers, undertak- 
ers, motion pictare theatres, Sunday school boards, guard 
agencies, ice companies and tree surgeons (see Point II, 
infra). These employers, as a class, have no more—if as 
much—effect on commerce as horse trainers. 


The NLRB cannot decline to assert jurisdiction over 


horse trainers who fall within its jurisdictional standards 
unless this Court’s decision in Fitch is held to apply here. 
The rationale of Fitch does not apply to this case. 


This Court in Fitch was dealing with a proprietary hos- 
pital, an employer falling within a class or category 
“clearly local in character’’ (105 Cong. Ree. 14499; IT Leg. 
Hist. 1671) whose activities ‘‘are essentially local in nature 
...?? (Fitch, at p. 3). This Court distinguished such em- 
ployers from other classes of employers over whom the 
Board could not decline to assert jurisdiction as a class 
(such as hotels), saying: 


‘‘We need not emphasize that this fails to take account 
of the differences between hotels as a class and such 
hospitals as a class, involving consideration of the 
number and varying sizes of hotels with numerous 
ones which have a very close and very substantial 
relation to commerce, factors not apparent to any 
great degree with respect to proprietary hospitals.’’ 
(Fitch, at p. 6) 


i 


Here, Horse Trainer is clearly among those employers 
whose operations have ‘‘a very close and very substantial 
‘relation to commerce.’? Every horse trainer cannot be 
‘treated as a local business. The NLRB must give con- 
| sideration to such varying factors as the states or places 
in which he operates, the frequency of his crossings over 
i state lines, the size of his operations, and the volume of 
his business. The NLRB ignored each of these factors 
‘in favor of a general rule lumping all horse trainers in 
‘the same class of local operators whose business have only 
a trivial effect on commerce. This was clearly error. 


' In any event, the NLRB should have granted Horse 
Trainer a hearing as required by §9(c) of the Act which 
provides: 


| «| . The Board shall investigate such petition and 
if it has reasonable cause to believe that a question 
of representation affecting commerce exists shall pro- 
vide for an appropriate hearing upon due notice . . .’’ 


Certainly where the NLRB itself recognizes that the 
‘Board is ‘‘vested with legal jurisdiction’’ over the opera- 
‘tions of horse trainers ‘‘a question of representation af- 
. fecting commerce”’ concededly exists. A hearing ‘‘shall’’ 

be provided under those circumstances. As the U. S. 
' Supreme Court held, an appropriate hearing is ‘‘manda- 
tory”. Inland Empire District Council v. Millis, 325 U. S. 
697, 706 (1944). 
The Board could not form any reasonable opinion as to 
the effect on commerce of Horse Trainer’s operations, 
‘within the meaning of §14(c)(1), unless it had all the 
' facts upon which a proper opinion must be based. Such 
facts would have been available to it at a hearing, which 
| it erroneously refused to grant to appellant. : 


This proceeding should be remanded and the NLRB 
directed to hold a hearing to determine ‘‘. . . the effect 
of such labor dispute on commerce . . .”’ and to take 

i jurisdiction if it finds that Horse Trainer’s allegations 
are supported by the evidence in the record. 


12 


ARGUMENT 
I 


The National Labor Relations Board cannot decline 
to take jurisdiction over a class of employers where no 
hearing has been held, no record made and therefore 
no findings issued to support its speculative conclusion 
that the operations of horse owners and trainers must 
be treated as a class and that, as a class, they do not 
have a substantial impact on commerce. 


Consideration of the number and varying sizes of 
horse trainers with numerous ones having a very close 
and very substantial relation to commerce establishes 
that this was not a class of employers over which the 
Board could refuse to assert jurisdiction since to do so 
would create a non-man’s land and violate both the 
intent of Congress and the specific prohibition con- 
tained in Section 14(c) (1) of the Act. 


A. This Court Should Not Permit the Creation of a New 
No-Man’s Land. 


Congress intended that 414 (ce) should put an end to the 
no-man’s land created by the Supreme Court’s decision in 
Guss v. Utah Labor Relations Board, 353 U. S. 1 (105 Cong. 
Ree. 13091; II Leg. Hist. 1552). By refusing to take juris- 
diction over Labor relations spread over eight states, the 
NLRB has created a new no-man’s land—a no-man’s land 
where no single jurisdiction may effectively govern the 
labor disputes which fester in a multi-state area and seri- 
ously affect—if not impair—the commerce of the United 
States. The District Court’s action in dismissing the 
complaint encourages the development of this result which 
is completely contrary to the congressional mandate. 


Congress said in § 14 (c) that the ‘‘no-man’s land’’ was 
to be abolished not only by permitting state action in local 
situations where the NLRB need not act but also by re- 


wi 
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‘quiring the NLEB to act where the operation has a ‘‘very 
iclose and very substantial relation to commerce.’’ Leedom 
v. Fitch Sanitarium, Inc., No. 16215, decided June 29, 1961. 


The District Court had the unquestioned right to.review 
‘and set aside the refusal of the NLRB to assert its juris- 
diction over plaintiff not only because NLRB’s conduct 
iwas ‘*. . . contrary to a specific prohibition of the Act’’, 
iLeedom v. Kyne, 358 U. S. 184, 188, affirming 101 U. S. 
i App. D. C. 398, 249 F. 2d 490, but also because ‘‘. . . the 
‘decision of the Board . . . deprived [appellant] of a right 
assured to it by the Act.’’ Fitch, at p. . This right, for 
‘example, included protection against union unfair practices 
i which Congress intended Horse Trainer and his employees 
not only in New York, but in California, Florida, Illinois, 
‘Maryland, Rhode Island and the many other states in 
which the employer and his workers often operate. 


In upholding the NLRB’s right to decline to assert juris- 
‘diction over horse trainer cases, the District Court relied 


‘on this Court’s decision in the Fitch case issued just 4 
days before. The Fitch case held the NLRB had such a 
‘Tight with respect to a proprietary hospital. 


| Accordingly, the District Court improperly correlated 
‘the local, static business of a proprietary hospital (as in 
i Fitch) with the multi-state, fluid operations of horse 
trainers who are constantly involved in the commerce of 
the United States. The Court, therefore, granted NLRB’s 
| motion for summary judgment citing Fitch. In this, the 
: District Court erred, for in Fitch this Court clearly held 
ithat it was dealing with hospital operations which are 
:*, | . local in character . . . service local residents 
iand . . . subject to close regulation by the states for the 
protection of the health and safety of their residents.’’ 
Such characterization cannot be made of plaintiff’s opera- 
‘tions. These are non-local, involve employers and em- 
ployees who are residents of many states and who are 
governed by licensing regulations, under the police power 
of each of ‘the states of the same type as is exercised’ over 
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communications, banking, insurance and transportation 
companies, whose effect on commerce is equally obvious. 

Fitch Sanitarium is fixed by its concrete foundations to 
the earth found solely within the geographical boundaries 
of the State of New York. It is sufferable that it be re- 
quired to look to that state’s jurisprudence for the solution 
of its labor problems. Complete relief covering all of its 
operations are available from New York. But plaintiff’s 
horses, his employees, his equipment travel constantly and 
without hindrance from state to state. This he must do 
by the nature of his business or his business dies. That he 
cannot yet obtain the all-encompassing federal protection 
of the Act—available to grocers and bowling alleys—and 
is constrained to seek the patch work, partial assistance of 
eight different jurisdictions is inconsistent with clear legis- 
lative intent. Such result overlooks the fact that Congress 
wanted to sound an ending to the ‘‘no-man’s land”? of labor 
regulations both by permitting the State to act in local 
situations where the NLRB is not required to act and by 
requiring the NLRB to act where the operation has a 
“‘very close and very substantial relation to commerce.”’ 

This Court in Fitch did not intend to create a new ‘‘no- 
man’s land” of ineffective multi-state regulation. The 
District Court’s erroneous application of Fitch to Kelley 
does just that. Such an untenable result, contrary to the 
congressional will, is avoided by applying 4 14(¢)(1) as it 
is written. That Congress desired this result stands out 
in the Reports and in the Debates preceding this section’s 
enactment. 


B. The Legislative Intent Was That the NLRB Decline 
Jurisdiction Over Only Such Operations as Are Local 
and “Without Substantial Relation to Commerce.” It 
Was Never Intended to Apply to a Class of Employers 
Such as Horse Trainers Whose Operations, by Their 
Very Nature, Require Continuous Interstate Activity 
of a Substantial Nature. 

Legislative overturning of the Guss doctrine, 353 U. S. 

1, was the subject of considerable discussion by the pro- 
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ponents of §14(c). Little mystery surrounds §14(c) and 
what Congress wanted from it: complete obliteration of 
@ no-man’s land in labor relations, by requiring the NLRB 
to exercise its dominion over operations which have a 
*<substantial relation to commerce’’ and empowering the 
States to re-enter the Guss no-man’s land involving the 
labor relations of local businesses. 


| A colloquy between Senators McClellan and Lausche— 
both active proponents of the entire labor reform program 
—underlines the concern that the ‘‘no-man’s’’ land should 
not survive the adoption of the new section: 


‘‘Mr. Lausche: The fourth item is that there was 
an area where people were being wronged, but there 
was no law to protect them. 

Mr. McClellan: That is the no-man’s land area. 

Mr. Lausche: I call it the area of no law, where 
anarchy and lawlessness prevail. Those who want no 
law are the lawless. The good people want law. The 
Senator from Arkansas said that he wanted no no-law 
land, and now that is in the bill. . . .’? (105 Cong. 
Rec. 16426; II Leg. Hist. 1444.) 


, Senator Goldwater—one of the conferees who meshed the 
Senate’s desires with the Landrum-Griffin bills (H. B. 
8400, H. R. 8401)—emphasized that the NLEB was to take 
hold of all other cases involving non-local operations. At 
105 Cong. Rec. 16419; II Leg. Hist. 1437, he said: 


‘‘The McClellan committee was very explicit in recom- 
mending that: 


The NLRB should exercise its jurisdiction to the 
greatest extent practicable, and further, that any State 
or Territory should be authorized to assume and assert 
jurisdiction over labor disputes over which the Board 
declines jurisdiction. 
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J think my colleagues fear rather wrongly in this direc- 
tion. To me this is one of the most important. recom- 
mendations of the McClellan committee, in that it will 
give relief to the small businessmen. Those are the 
people about whom we are concerned. We are not in- 
terested in State court action in cases which apply to 
interstate commerce, because it is clear those are in- 
volved in interstate commerce and it is clear that the 
NLRB must take jurisdiction. I am talking about the 
little grocery store, the service station, or the main 
street merchant who cannot get relief from the NLRB 
but who will now be able to get relief from the local 
and State courts.’? (Emphasis added) 


The purely local activity involved in the ‘‘little grocery 
store’’ or ‘“‘the main street merchant’’ was the limited type 
of operation which Congress permitted the States to regu- 
late by §14(c)(2). In all other cases involving interstate 
activity, as Senator Goldwater says, ‘‘. . . it is clear that 
the NLRB must take jurisdiction’’. It did not do so here. 
This ‘Court should correct this conduct which flouts the 
clear legislative desire. 


When Congress spoke of permitting NLRB renunciation 
in cases ‘‘clearly local in character’’, it furnished ample 
examples of the type of business it placed in this category. 
It spoke of ‘‘the main street merchant”’, the ‘little grocery 
store’’, the ‘‘service station’? (105 Cong. Rec. 16419; II 
Leg. Hist. 1437) ‘‘barber shops”’, ‘‘shoe repair shops”’ (105 
Cong. Ree. 14490-14491; II Leg. Hist. 1662-1663). Much 
specific language shows that Congress never intended to go 
beyond ‘‘. . . service establishments which ship nothing 
across State lines’? (105 Cong. Rec. 4499; II Leg. Hist. 
1671). 

Thus, the ‘‘static’’, ‘‘local’’, ‘‘little’? business, not fall- 
ing within the limits of the Board’s jurisdictional stand- 
ards, was the area Congress contemplated as still within 
the discretionary power of the NLRB. Where the busi- 
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| néss was not local, not fixed, not ‘‘trivial’’ in its effect on 
, commerce, the NLRB was expected to continue to assert 
| its Jurisdiction. The itinerant horse trainer moves across 
, the country in his constant search for the proper race to 
| Place his horse, the stud farm to breed his mare, the 
grasslands to raise his foal, the place to winter his stable. 

Few other operations have a more intimate, non-trivial, 
‘direct effect on commerce. At the very least, it is arbi- 
| trary to brand all trainers as a class, regardless of size 
| and without even a look at the facts, as local operations 
having an insubstantial effect on commerce. 


Only ‘‘where, in the opinion of the Board, the effect of 

, Such labor dispute on commerce is not sufficiently sub- 
| Stantial to warrant the exercise of its jurisdiction’’, 
; §14(c)(1), may the Board refuse to look into the matter. 
, Congress has spelled out for the Board exactly the “class 
or category of employers’’ over which this discretion may 

‘be exercised. This class is those having operations 


“‘clearly local in character’’. 


Nor did Congress permit the NLRB to continue to exer- 
cise complete ‘‘expertise’’ on the type of case it might 
decide to take. On the contrary, a very important purpose 

i of §$14(c) was to establish a cut-off point above which the 
NLRB never again must decline to assert its power. 


As Representative Landrum, one of the co-authors of 
the law expressed it: 


“‘We say we recognize the National Labor Relations 
Board decision not to go below that cut-off line and 
we say that State agencies, including State courts— 
State Courts, that is all we say—shall have the right 
to hear those complaints where the effect on inter- 
state commerce is trivial. That is all there is to the 
no man’s land. We give them a place to go to get 
relief.’ (Emphasis added.) 


105 Cong. Rec. 14182; IT Leg. Hist. 1555. 
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The ‘‘cut off line’? refers to ‘‘criteria set up by the 
Board’’, which were incorporated by Congress into a 
statutory mandate. Section 14(c)(1) declares that the 
NLRB may by rule of decision decline to assert jurisdic- 
tion over certain classes of employers: 


‘Provided, That the Board shall not decline to assert 
jurisdiction over any labor dispute over which it would 
assert jurisdiction under the standards prevailing 
upon August 1, 1959.”’ 


In this case the appellant offered to prove that he met 
the jurisdictional standards prevailing upon August 1, 
1959 and that accordingly the Board erred in declining to 
assert jurisdiction. 


The opinion of the Board in horse trainer cases, made 
without a hearing, without a record and without findings, 
to the effect that ‘‘“we (the NLRB) are vested with legal 


jurisdiction over the employer operations and that they 
are not entirely unrelated to commerce’? (William H. 
Dixon, 130 NLRB No. 122 (1961)) ‘‘. . . it would not ef- 
fectuate the purposes of the Act to assert jurisdiction 
. . .”? over horse trainers (J. A. 85) is beyond the power 
of the Board and violative of §14(c). 


C. This Court, in the Fitch case, Clearly Distinguished 
Between Local Operations, Such as Hospitals Which 
as a Class Are Local in Character, and Other Classes, 
in Which Many Employers Are Engaged in Opera- 
tions Having “. . . A Very Close and Very Substan- 
tial Relation to Commerce . . .” 


The major error made by the District Court was in con- 
sidering itself bound by Fitch. This case—dealing with the 
local operations of a proprietary hospital—does not give 
the NLRB blanket authority to exercise its discretion in 
all cases without regard to the propriety of the Board’s 
opinion that the effect of a particular activity on commerce 
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for that entire class, as a class, is insubstantial. On the 
contrary, this Court specifically said that it was concerned 
there only with not unduly restricting ‘‘. . . the area of 
Board discretion under section 14 in situations where the 
| effect of a labor dispute on commerce is found by the 
| Board to be insubstantial’’ (Fitch, at p. 5). The Board’s 
decision issued on the cases of a full record after hearing 
| was tested in Fitch and found to be proper. Here, the 
Board’s opinion must fail any test of reason. Can any 
reasonable observer of the Board conclude without a 
, record or finding that all horse trainers’ operations, as a 
| elass, are local and that even this Horse Trainer’s business, 
| with its interminable interstate movements, affects com- 
merce only very little? 


: This Court, in Fitch, did not reach the issue in this case 
; because it was satisfied that a proprietary hospital was a 
' purely local operation. There, this Court’s formulation of 
; the issue was ‘‘whether the Act, as amended, left no dis- 
cretion in the Board to decline jurisdiction over the ques- 
tion concerning representation presented by the Sani- 
: tarium’’ (p. 2). The Court reviewed the Board’s findings 
that the activities of proprietary hospitals as a class ‘‘are 
i essentially local in nature and therefore the effect on 
commerce of labor disputes involving such hospitals is not 
i substantial enough to warrant the exercise of the Board’s 
jurisdiction’’ (p. 3). 


The Sanitarium had urged that Hotel Employees Local 
. 255 v. Leedom, 358 U. 8. 99, compelled the Board to exer- 
cise jurisdiction over the hospital. This Court pointed to: 


‘‘the differences between hotels as a class and such 
hospitals as a class, involving consideration of the 
number and varying sizes of hotels with numerous 
ones which have a very close and very substantial 
relation to commerce, factors not apparent to any great 
degree with respect to proprietary hospitals’’ (Fitch 
case, supra (6)). (Emphasis added) 
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The Board’s decision to decline jurisdiction over Fitch 
Sanitarium proclaims a recognition of the insubstantial 
“relation to commerce”? of proprietary hospitals as a class. 
Similar conclusions had been reached by other Courts of 
Appeals even before the Board’s decision in the Fitch 
case. That proprietary hospitals as a class are ‘“‘local 
in nature’? was recognized in Juarez v. Kennecott Copper 
Corp., 225 F. 2d 100 (10th Cir. 1955) and Huke v. Ancilla 
Domini Sisters, 267 F. 2d 96 (7th Cir. 1959), cert. den. 361 
U.S. 804. 


In both of the above cited cases, the courts held that pro- 
prietary hospitals as a class ‘‘are essentially local in nature 
and therefore the effect on commerce of such hospitals”’ 
is not of substantial enough effect to warrant application 
of such Federal labor legislation as the National Labor 
Relations Act and the Fair Labor Standards Act. 


In Huke, the Court pointed to the fact that the hos- 


pital was ‘‘. . . dedicated to the healing of men’s bodies 
in one local area of the State of Indiana . . .’’ and that 
“| |. Congress has deemed it best that local business 
be left to the protection of the sovereign states of our 
nation’? (267 F. 2d at 97). 


Similarly, in Juarez, the Court referred to the fact that 
«|, the services rendered at the hospital were rendered 
entirely within the State of New Mexico (225 F. 2d at 
101) and ruled that the Fair Labor Standards Act had 
no application to a hospital owned and operated by a 
mining corporation. 


In contrast, operations of Horse Trainers have been 
made subject to the Fair Labor Standards Act (J. A. 7). 
(See WHM 91:652, Wage, Hour & Public Contracts Divi- 
sions Industry Check List: ‘‘. . . employers engaged in 
the racing, training and care of horses and other activities 
performed off the farm in connection with commercial 
racing are not exempt.’’) 
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The NLRB has understood, however, that even in this 
‘Jocal class of hospitals, exceptions exist where a few such 
| institutions may have a sufficient enough effect on com- 
‘merce to justify jurisdiction. Thus, in dealing with pro- 
prietary hospitals, the Board has both assumed jurisdic- 
tion, Kennecott Copper Corporation, 99 NLRB 748, and 
declined jurisdiction Flatbush General Hospital, 126 

| NLRB 144, depending upon its finding of the facts. Most 

‘hospitals have been found to be essentially local in nature; 
very few such institutions have been held to have a sub- 
stantial enough effect on commerce to merit NLRB at- 
tention. 


By the enactment of §14 (c), Congress desired that the 

| acceptance of jurisdiction in eases of substantial impact 
on commerce and its permissive declination in trivial 
' eases should become a statutory mandate rather than an 
| administrative rule. The Board is to look at all of the 
| facts and determine whether, in the language of $14 (c), 


: in its opinion ‘‘the effect of such labor dispute on com- 
merce is not sufficiently substantial . . .”. Had the NLRB 

: held a hearing and had it made any findings on the basis 

' of a fall record—which it did not—Horse Trainer’s busi- 

' ness would have been found to exert a substantial impact 
on comemree, requiring the assertion of jurisdiction. 


In the case of trainers of horses, there are ‘‘numerous 

' [trainers] which have a very close and very substantial 
| relation to commerce, factors not apparent to any great 
' degree with respect to proprietary hospitals’? (Fitch, at 
: p.6). Where a hospital in the routine course of its opera- 
' tions seldom dispatches an ambulance across its own state 
borders, a horse trainer must, of necessity and as part 

| of its routine course of operations, cross the boundaries 
of many states on regular and frequent occasions. A 

| hospital has its real and personal property located cen- 
trally within one single state. It does not have a clinic 
located in one state, a dispensary in another, a surgical 
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ward in a third, a laboratory in another and a recuperation 
center in yet another state. 


A horse trainer, on the other hand, may—and Kelley 
does—have stables located in a number of states, as well 
as horses, horse farms and pastures scattered throughout 
a number of states. Where a hospital’s primary purpose 
is to service local residents, a horse trainer contracts to 
service the residents of many states and he is compelled 
by reason of the non-local character of his operations to 
cross many state lines with a view to the services he has 
contracted to provide the residents of many different states. 
A horse trainer has ‘‘a very close and very substantial 
relation to commerce’’, his operations compel him to en- 
gage actively in interstate commerce. 


The Board contends that a horse trainer’s multi-state 
operations ‘‘while not unrelated to commerce, are essen- 
tially local in character.’? (Meadow Stud, Inc., 130 NLRB 
No. 121 [1961].) Identical words were used to character- 
ize the operations of a stationary proprietary hospital 
which, while ‘‘not wholly unrelated to commerce, are essen- 
tially local in nature . . .”’ (Flatbush General Hospital, 
126 NLRB 144, 145 [1960]). 


This arbitrary placing of horse trainers in the type of 
class to which proprietary hospitals belong is not the only 
manifestation of the total lack of connection between the 
Board’s ‘‘opinion’’ and the facts. In order to give some 
semblance of legality to its arbitrary conclusion that the 
horse trainers as a class are ‘‘local in nature’’, the Board 
in its memorandum to the District Court in the instant 
ease stated (p. 11): 


“Operation of a race track depends upon the suffer- 
ance of a particular state. Indeed, not all states per- 
mit horse racing. Moreover, in the states where rac- 
ing exists, a state racing commission is established 
whose sole function is the regulation and overseeing 
of its operations. This regulation includes the licens- 
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ing of individuals involved in the various phases of 
the industry. Indeed, the ‘local’ as well as monopolis- 
tic character of this industry is attested by the fact 
that the states control the profits of race tracks by 
establishing the percentage return of the money 
wagered which the particular track may retain. The 
sui generis nature of this industry and the particular 
interests of states in its operations is aptly set forth 
in a recent decision of the New York State Labor Re- 
lations Board asserting jurisdiction over certain em- 
ployers in the horse racing industry (John W. Gal- 
breath, 48 LRRM 1137, 1139).’? (Emphasis added) 


Of course, most of the regulations referred to by the 

' NLBB are regulations not of the horse owner or trainer— 
but ‘‘of a race track’? operation which has been given 

' special permission by the state to conduct its gambling 
operations therein and which is therefore very clearly 


supervised and regulated. 


The Board apparently relied on the ‘‘race track’’ cases 
' jm its refusal to assert jurisdiction over horse trainers 
i as aclass. It may well be that race tracks as a class, as 
' the Board has held, are ‘‘essentially local in character’’. 
i (Hialeah Race Course, Inc., 125 NLRB 338; Jefferson 
' Downs, Inc., 125 NLRB 386; Pinkerton’s National Detec- 
tive Agency, 114 NLRB 1363; Los Angeles Turf Club, Inc., 
90 NLRB 20.) Such a situation is not dissimilar to that 
of proprietary hospitals as a class. Both are static im- 
movable operations fixed within the territory of a single 
state. However, the status of trainers of horses is a 
‘“thorse of a different color’’. 


Race tracks, as a class, have roots in one state only. 
Horse trainers, as a class, must necessarily operate in 
many states. This basic distinction is recognized by the 
NLRB in its decision in Hialeah Race Course, Inc., 125 
NLRB 388, in which the Board said, among other things, 
at page 388: ‘‘Hialeah . . . does not own any real estate 
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outside the State of Florida; it does not own any horses; it 
does not transport horses into or out of the State of 
Florida; it does not furnish feed, equipment, or personnel 
directly to horse owners . . .”’ 


All of the above—which the static race track operation 
does not do—the horse trainer is actively engaged in. He 
owns real estate in many states; his many horses are 
transported into and out of many states. 


Thus, the NLRB’s attempted correlation of the local 
racing track operation with the itinerent horse training 
operation has no sound support in fact. State control of 
the profits of race tracks, as well as other close supervision 
of race tracks is a much different thing than the licensing 
of horse owners or trainers for a nominal fee. The Board 
misses the proper distinction that must be drawn between 
the local business which is regulated exclusively by the 
state and the interstate business having much impact on 
commerce which is regulated both by the state and the 
federal government. 


The extent of police regulation over a business whose 
operations have a substantial effect on commerce has never 
been used as the complete test of whether federal labor 
regulation is to be applied. The same superficial argument 
would logically apply to the operations of mammoth in- 
surance companies. These companies are regulated rigidly 
not only by the state of their incorporation but also by 
every state in which they operate, as is a horse trainer. 
Yet the federal labor laws apply fully and comprehensively 
to these insurance companies (Polish National Alliance 
of the United States v. NLRB, 322 U. S. 648). 


Extent of regulation may be one of many factors which 
should be looked at in determining whether an operation 
is local. It is far from decisive. Application of the 
Board’s reasoning would compel the Board to exclude such 
heavily state-regulated businesses as public utilities, trans- 
portation companies and insurance companies, among 
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others, from the Board’s jurisdiction. This Court, in 
Fitch, recognized the factors which truly render a business 
local or interstate. The factor of state regulation, standing 
alone, is of little weight. 


Fitch stands as no authority for the NLRB’s declination 
of jurisdiction over Horse Trainer’s operations. This 
Court has said that local—not transient or multi-state 
operations—fall within the class or category of employers 
over which the Board has discretion. This case involves 
much more than the local hospital or the local race track; 
it is concerned with nationwide operations. If the Board 
is permitted to exclude such operations from its jurisdic- 
tion, then Section 14 (c) (1) would have no real meaning. 
This will be discussed under Point II. 


POINT II 
The National Labor Relations Board has no discre- 


: tion to decline to assert its jurisdiction over labor 
; disputes falling within the jurisdictional standards 

prevailing upon August 1, 1959. Horse Trainer’s multi- 
state business operations come within the non-retail 
| jurisdictional standard in effect on that date and the 
NLRB must assert jurisdiction. 


| As pointed out above, Congress limited the Board in 
| three ways. The second limitation, to be discussed here, 
is the proviso that: 


«¢. , . The Board shall not decline to assert jurisdic- 
tion over any labor dispute over which it would assert 
jurisdiction under the standards prevailing upon 
August 1, 1959.”’ 


The Board is therefore required to take jurisdiction 
| over Horse Trainer because his business operations are 
not only non-local in character having a substantial impact 
’ on commerce, but they also fall within the non-retail juris- 
: diction standard ‘‘prevailing upon August 1, 1959.”’ 
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This standard is one of several standards adopted by 
the Board in October, 1958. These standards were de- 
seribed by the NLRB on page 8 of its Twenty-Third 
Annual Report (1958) as follows: 


“61, New JurispicrionaL STANDARDS 


On October 2, 1958, the Board announced its new 
standards, which modified somewhat its original pro- 
posals.* 


1. Nonretail; $50,000 outflow or inflow, direct or in- 
direct.” 


. Office buildings: Gross revenue of $100,000, of 
which $25,000 or more be derived from organiza- 
tions which meet any of the new standards. 


. Retail concerns ; $500,000 gross volume of business.” 


. Instrumentalities, links, and channels of interstate 
commerce; $50,000 from interstate (or linkage) 
part of enterprise, or from services performed 
for employers in commerce.’ 


. Public utilities: $250,000 gross volume, or meet 
standard 1 (nonretail).’° 


. Transit systems: $250,000 gross volume. (Except 
taxicabs, to which the retail test ($500,000 gross 
volume of business) shall apply.) 


. Newspapers and communication systems: Radio, 
television, telegraph, and telephone: $1.00,000 gross 
volume. Newspapers: $200,000 gross volume.” 


. National defense: Substantial impact on national 
defense.** 


© Press Release R-576, October 2, 1958. 

7 Siemons Mailing Service, 122 NLRB No. 13. 

® Carolina Supplies and Cement Co., 122 NLRB No. 17. 

° HPO Service, Inc., 122 NLRB No. 62. 

20 Sioux Valley Empire Electric Assn., 122 NLRB No. 18. 

21 Raritan Valley Broadcasting Co., Inc., 122 NLRB No. 16. 
22 Belleville Employing Printers, 122 NLRB No. 58. 

33 Ready Mixed Concrete & Materials, Inc., 122 NLRB No. 43. 
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9. Business in the Territories and District of Co- 
lumbia: 
D. C. Plenary 
Territories—Standards apply. 


10. Associations: Regarded as single employer. 


Direct outflow refers to goods shipped or services 
furnished by the employer outside the State. Indirect 
outflow includes sales within the State to users meet- 
ing any standard except solely an indirect inflow or 
indirect outflow standard. Direct inflow refers to 
goods or services furnished directly to the employer 
from outside the State in which the employer is 
located. 


Indirect inflow refers to the purchase of goods or 
services which originated outside the employer’s State 
but which he purchased from a seller within the State. 


Direct and indirect outflow may be combined, and 
direct and indirect inflow may also be combined to 
meet the $50,000 requirement. However, outflow and 
inflow may not be combined.”’ 


At no time has the Board definitely defined the meaning 


| of either the term ‘‘retail’’ or ‘‘non-retail’’, These terms 
: are not words of art and they must be given the meaning 
which would ordinarily be assigned to them in every day 


parlance. There is no doubt from the language of this 
Court that it would not permit the Board to escape ap- 


plication of its non-retail standard in cases, such as this, 
i where the non-retail operation has a substantial effect on 


commerce, although the NLRB has argued both to this 


' Court, in Fitch and to the court below, that the term ‘‘non- 


retail’’, which it adopted as one of its standards, is not 


| gn all-inclusive term which comprehends all enterprises 


other than the retail which have either an outflow or in- 
flow exceeding $50,000 per year. 
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Further, the Board itself has limited the application 
of the meaning of ‘‘non-retail’’ by establishing other juris- 
dictional standards for such non-retail businesses as those 
that fall within its standards applying to ‘‘office build- 
ings’’, ‘‘instrumentalities, links and channels of interstate 
commerce’’, ‘‘public utilities’’, ‘‘transit systems’’, ‘‘taxi- 
cabs’’, “‘newspapers”’, ‘‘radio’’, ‘‘television’’, ‘‘telegraph”’ 
and ‘‘telephone’’. By so defining other non-retail opera- 
tions which it wanted excluded from the general non-retail 
standards, the Board clearly indicated that it intended 
the term, nevertheless, to apply to almost every other 
type of non-retail operation or service not specifically 
covered by the above subdivisions of the term non-retail. 


Thus, within its non-retail and retail standards, the 
Board has included such diverse operations as producers 
of plays, The League of New York Theatres, 129 NLRB 
No. 179, motion picture theatres, Combined Century 
Theatre, 123 NLRB 179, bowling alleys, Dale Mabry Lanes 
Ltd., Case No. 12-RC-1010 (unpublished), motion picture 
producers, Edward Small Productions, 127 NLRB No. 38, 
detectives and guards, Pinkerton National Detective 
Agency, 90 NLRB 532, undertakers, Riverside Memorial 
Chapel Inc., 92 NLRB No. 238, tree surgeons, Davey Tree 
Expert Co. Inc., 81 NLRB 1161, restaurants, Brennan’s 
French Restaurant, 129 NLRB 10, local sightseeing boat 
tours, Ray Davidson and Ray, 131 NLRB No. 54, and 
Sunday School material suppliers, Sunday School Board 
of Southern Baptist Convention, 92 NLRB No. 138 (1950). 


Those supplying services of many types, such as those 
illustrated above—and similar to the service performed by 
horse trainers—have for many years fallen within the re- 
tail and non-retail classification established by the NLRB. 
Congress expected that the NLRB could continue to apply 
its jurisdictional standards, as written and as they were 
understood by labor and industry, in general. Section 
14(c)(1) was adopted to require the Board to ‘‘assert 
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| Jurisdiction over any labor dispute over which it (NLRB) 
‘would assert jurisdiction under the standards prevailing 
'on August 1, 1959.’’ Congress used the word ‘‘stand- 
ards’. It did not say, as the Board argues, that the 
NLRB must only take jurisdiction over cases which it 
‘handled in the past. Congress clearly said that the 
i NLRB must take jurisdiction over cases falling within 
the standards which prevailed on August 1, 1959, and which 
include the ‘‘non-retail’’ standard. 


Unless the NLRB can show some reasonable basis for 
exception, Congress expects it to take jurisdiction over 
any case falling within this jurisdictional rule. This Court 

‘has permitted the Board one exception and only one. It 
has said that it would not ‘‘unduly restrict the area of 
| Board discretion under Section 14 in situations where the 
effect of a labor dispute on commerce is found by the 
Board to be insubstantial’? (Fitch at p. 5). In all other 
cases the Board must take jurisdiction. Here where the 


| Horse Trainer’s operations exceed $50,000 in inflow and 
outflow and where the effect of his operations on commerce 
cannot reasonably be said ‘‘to be insubstantial’’, the Board 
must assert jurisdiction. 


The proviso to Section 14(c)(1) is clearly intended to 

_ assure that the NLRB asserted its jurisdiction in cases 

| falling within its jurisdictional standards. Thus, the then 
Senator John F. Kennedy stated: 


“In 1959 (1958) the Board published jurisdictional 
standards which . . . resulted in the Board’s assuming 
more jurisdiction over interstate commerces than the 
Board ever before in its history had assumed. But 
those not now covered by the jurisdictional standards 
of the National Labor Relations Board have never been 
included in its jurisdiction. 


We attempted to secure adoption of the Prouty amend- 
ment for which I voted. It provided that in the so- 
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called no-man’s land, the state courts and state 
agencies would administer the federal law. But the 
amendment was not accepted. 


Therefore, it seems to me that we did the next best 
thing; we provided that the states could assume juris- 
diction in that area; but we made sure that the Board 
would not reverse itself and reject cases over which tt 
now assumes jurisdiction. 


... So I believe this matter is not gone beyond recall. 
The Board can change its jurisdictional standards, and 
can, at any time, assume more jurisdiction; but tt can- 
not assume less jurisdiction than it does today.’’ (Em- 
phasis added.) 


Senator Goldwater, in defining the Congressional intent 
said: 

‘The House provision, which was agreed to by the con- 
ferees, specifically carries out the recommendation of 
the McClellan committee by authorizing State labor 
boards and courts to assume jurisdiction and to appy 
State law in cases over which the NLRB declines to 
assert jurisdiction. The conferees added a provision 
requiring the NLRB to continue to take cases meeting 
its present standards.’’ (Emphasis added.) 105 Cong. 
Ree. 16419; II Leg. Hist. 1437. 


Congress intended to leave the NLRB with power to add 
new standards to its already existing jurisdictional stand- 
ards if it decided to assume greater jurisdiction. But Con- 
gress limited the right of the Board to divest itself of juris- 
diction over ‘‘cases meeting its present standards’’ (Gold- 
water, supra). 


Thus, the proviso clearly takes away the right enjoyed 
by the Board in the past of changing its jurisdictional 
standards from time to time. The proviso explicitly states 
that the Board may not go below the cut-off established by 
“‘the standards prevailing upon August 1, 1959.”’ 
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The Board may, however, add a new standard where the 
‘purpose and effect of the new standards would be to en- 
‘large the Board’s jurisdiction (see statements of Senator 
Kennedy, supra). 


The Board may not set up a new standard for horse 
‘trainers where the effect of such newly devised standards 
would be to exclude horse trainers from its jurisdictional 
: standards existing on August 1, 1959. The possibility that 
| this might occur was foreseen by Congress, and the proviso 
was designed to avoid this possible frustration of Con- 
gressional will. 


By Congressional mandate the Board must apply its ex- 
isting jurisdictional standards to test whether a horse 
: trainer comes within the jurisdiction of the Board. Appel- 
lant’s operations which exceed the outflow and inflow 
' standard meet the non-retail provision; therefore, it is this 
standard, existing on August 1, 1959, which must be ap- 
i plied. No new standard limiting jurisdiction may be de- 


: vised by the Board where the operations in question ‘‘have 
‘ a very close and very substantial relation to commerce .. .”’ 
(Fitch, at p. 6.) 


The fact that National Labor Relations Board had not 
prior to August 1, 1959 expressly and specifically taken 
jurisdiction over the individual business involved has not 

| been considered as determinative by the National Labor 

: Relations Board so long as the business operations come 
within the jurisdictional standards. Otherwise the phrase 
non-retail would have no significant meaning. For example, 

' in League of New York Theatres, Inc., 129 NLRB No. 179 
(1961), the Board for the first time asserted jurisdiction 
over theatrical producers. No separate or special stand- 
ard for such business existed prior to August 1, 1959; 

: further, in no prior decision had the Board decided whether 
or not to take jurisdiction. The NLRB in taking jurisdic 
tion applied its non-retail standard. 
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It is apparent, therefore, that the jurisdictional standards 
do not intend to reach business by subject; rather it is in- 
tended to measure the volume of business of all employers 
no matter what their business except those that fall within 
the special categories created by the Board prior to August 
1, 1959, and those whose operations have an insubstantial 
effect on commerce. 


It would be difficult to conceive of an operation—outside 
of the transportation field—where the interstate movement 
of employees is so regular and so indispensably a part of 
the normal operation of the business as is the case of 
public trainers and their employees who move constantly 
over the lines and boundaries of many states. 


Unlike Hialeah where, as the Board pointed out, any 
labor dispute would be limited to the local area around 
the track, labor disputes of public trainers would affect 
operations in many states, as well as the interstate move- 
ment of horses on a daily, constant basis by truck, by 
rail, and by air. A dispute erupting in New York would 
necessarily have serious consequences among other em- 
ployees of the same employer who happen to be at the 
particular time in California, or Illinois, or Rhode Island, 
or Florida, or Delaware. To the extent that the impact 
of such a labor dispute on commerce is generated by 
a business having an outflow or inflow of more than $50, 
000 a year, such a labor dispute becomes one over which 
the National Labor Relations Board must assume juris- 
diction. 


The Board itself concedes that its race track decisions 
‘Care not determinative’’; it points out that it has not 
otherwise declined to assert jurisdiction over horse train- 
ers; it agrees that the operations of horse trainers fall 
within the literal meaning of the non-retail standard. 
Section 14(c)(1) of the Act therefore compels the Board 
to assert its jurisdiction if the jurisdictional standards 
in effect on August 1, 1959 are met. Since appellants are 
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prepared to prove that those jurisdictional standards are 
| met—the action of the Board in refusing to assert juris- 
diction without a hearing violates this section of the Act. 


POINT III 


The Board violated Section 9(c) of the Act by fail- 

i ing to set the matter down for an appropriate hearing 

i despite its specific recognition that in horse trainer 

‘cases “we (NLRB) are vested with legal jurisdiction 

| over the employer’s operations and that they are not 
entirely unrelated to commerce.” 


Section 9(c) of the Act provides, in part, that whenever 
a petition has been filed, as Kelley did here, the Board 
shall investigate such petition: 


“*|. . and if it has reasonable cause to believe that 
a question of representation affecting commerce exists, 
shall provide for an appropriate hearing upon due 


notice. * * * If the Board finds upon the record of such 
hearing that such a question of representation exists, 
it shall direct an election by secret ballot and shall 
certify the results thereof.’’ 


| The Act defines the term ‘‘affecting commerce’’ as 
meaning : 
‘¢., . in commerce, or burdening or obstructing com- 
merce, or the free flow of commerce, or having Jed 
or attempting to lead to a labor dispute burdening 
or obstructing commerce or the free flow of commerce.’’ 
Section 2(7), 29 U.S.C. §152(7). 


Under the facts of this case, the National Labor Re- 
i lations Board is required by Statute to hold a hearing 
' to determine whether or not a question concerning rep- 
resentation exists. It has refused to do so. 


In his petition and supporting memorandum to the 
| Board, Kelley asserted that his operations were carried 
| out in more than eight states; that his employees traveled 
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constantly from one state to another; that his horses 
were trained, quartered and bought in a number of states, 
and that both his outflow and inflow from sources outside 
the state exceeded the amount of $50,000 per year (J. A. 
84, 85). Thus, the Board was supplied with facts which 
established more than ‘‘reasonable cause to believe that 
a question of representation affecting commerce’’ existed. 
Thus an “appropriate hearing’’ was required by Statute. 
However, none was held in this or any other horse trainer 
case in the entire long history of the Board. 


Because Kelley was a horse trainer, the NLRB evi- 
dently considered that it was not necessary for it to hold 
an appropriate hearing. It determined that it could treat 
all horse trainers as a class. It declined to assert its 
jurisdiction over all such persons without regard to the 
special facts and circumstances surrounding the business 
operations of each employer. 


Neither in this case, nor in any other case involving 
horse trainers, has the NLRB ever held a hearing. In no 
case were any findings based on a record. The NLRB 
has consistently refused to hold hearings in horse trainer 
cases (J. A. 86). No ‘‘rule of decision’”’ based on findings 
upon the record of a hearing and no ‘‘published rules”’, 
as required by §14(¢) supports the NLRB’s declination 
of jurisdiction. 


In the advisory opinion’ rendered in the case of William 
H. Dixon, 130 N.L.R.B. No. 122, the Board had said that: 


“‘We are of the opinion that we are vested with legal 
jurisdiction over the employer’s (a horse trainer) 
operations and that they are not entirely unrelated 
to commerce.’’ 


Recognition by the Board that a horse trainer’s oper- 
ations ‘‘. .. are not entirely unrelated to commerce,’’ must 


2 An advisory opinion is not a “rule of decision” and is mot 
binding on any party. 
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mean necessarily that a question of representation affect- 
ing commerce exists where a petition is filed in such 
ia case. Clearly, therefore, the Board should have ordered 
ia hearing to determine whether the facts in this particular 
iease justified the Board’s refusal to assert jurisdiction 
or whether, in the language of 14(c), the employer’s 
operations were: 


“ac 


. sufficiently substantial to warrant the exercise 
of its jurisdiction .. .”’ 


The question of whether or not to hold a hearing is not 
one within the discretionary power of the Board. Section 
'9(c) is quite specific; it orders the NLRB to hold a hear- 
iing. As the Supreme Court of the United States has 
stated: 


“*(t)he hearing is mandatory—‘the Board shall pro- 
vide for’ it.’? Inland Empire District Council v. 
Millis, 325 U. S. 697, 706. (Emphasis by the court.) 


In that decision, where the Supreme Court held that 
‘an election may be conducted by the National Labor Re- 
\lations Board prior to a hearing, the Court further stated: 


‘“We think the statutory purpose rather is to provide 
for a hearing in which interested parties shall have 
full and adequate opportunity to present their ob- 
jections before the Board concludes its investigation 
and makes its effective determination . . .’? Supra, 708. 


Fay v. Douds, 172 F. 2d 720 (2nd Cir.), cited by the 
‘Board below, for the proposition that the Board may sus- 
‘pend or dispense with the mandatory hearing provided 
i by the Statute simply by saying that it does not have rea- 
‘sonable cause to believe that a question of representation 
| affecting commerce exists, does not so hold at all. Fay 
‘vy. Douds holds only that no hearing may be held in the face 
| of an express statutory prohibition. At that time the 
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Act provided that a union could not invoke the represen- 
tation procedure of the Act until it had first complied 
with certain filing requirements. Since the union in the 
Fay case had not complied with such filing requirements— 
a matter within the Board’s own knowledge—the Court 
held that the Board was without power to hold a hearing. 


Here there is no question of a statutory bar to a hear- 
ing. All of the facts before the Board point to the exist- 
ence of a question of representation, and a hearing is 
mandatory. The NLRB should have ordered that such 
hearing be held. 


In Goldsmith v. United States Board of Tax Appeals, 
270 U. S. 117, 123, the Supreme Court ruled that an 
administrative agency must provide a hearing before it 
adversely decides against a member of a ‘‘class of those 
entitled’? to certain benefits administered by the agency. 
In holding that the Board must grant an applicant who 
desires to practice before it, a hearing, the Court stated, 
at page 123: 


“The rules adopted by the board provide that ‘the 
board may im its discretion deny admission, suspend 
or disbar any persons’. But this must be construed 
to mean the exercise of a discretion to be exercised 
after fair investigation, with such a notice, hearing 
and opportunity to answer for the applicant as would 
constitute due process.’? (Emphasis added.) 


The Court pushed aside the agency’s contention that it 
had all the facts necessary for its determination and 
therefore no hearing was necessary. Moreover, in Gold- 
smith, the Statute did not require a hearing; the Act here 
requires it in mandatory terms. The NLRB has no dis- 
cretion in the matter since the facts indicate that commerce 
must necessarily be affected by the operations of Kelley’s 
business. This Court recognized in Fitch the basic differ- 
ence between cases wherein the NLRB need not assert 
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' jurisdiction (although commerce is affected) and opera- 
i tions over which the Board must take jurisdiction (where 
. the affect on commerce is substantial). As this Court 
put it: 


‘¢,.. the commerce power is a standard of permissible 
jurisdiction, not one for the mandatory assertion of 
jurisdiction.’’ Fitch, at page 6. 


Thus, it is not sufficient for the Board to determine, 
prior to a hearing, that it does not desire to assert ju- 
risdiction over a particular employer’s business. If the 

: operations of that employer affect commerce in any way, 

' Section 9(c) requires that a hearing be held. It is only 

| after such hearing that the Board may determine whether 
a@ particular operation is one within its ‘‘permissible 
jurisdiction.’’ 

The Board overlooks a second important factor in the 

: mandatory requirement of a hearing. Section 9(c) not only 

| requires a hearing; it requires that the Board make its 

. findings ‘‘that a question of representation exists .. .’’, 

i ‘upon the record of such hearing.’’ (Emphasis added.) 

: Reading the two requirements of Section 9(c), together, 
makes obvious the congressional command that a hearing 
be conducted whenever the Board ‘‘has reasonable cause 
to believe that a question of representation affecting com- 

| merce exists ...,’’ and that a ‘‘record of such hearing... .’’ 
be the basis of the Board’s decision. 


The NLRB’s failure to provide a hearing where a ques- 

: tion of representation exists is a clear violation of the 

: Statute. At this juncture, whether or not the Board should 

; assert jurisdiction is not the point. The Statute requires 

| that such a decision be made only after a hearing. By 

refusing to hold a hearing, the mandate of Section 9(c) 

has been disobeyed. The NLRB should be ordered to 

: hold a hearing and make its findings as to the existence 

. of a question of representation ‘‘upon the record of such 
a hearing’’ as required by Section 9(c). 
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Conclusion 


The National Labor Relations Board has failed to take 
jurisdiction over a class of employers whose multi-state 
operations have a substantial effect on commerce and 
which meet the jurisdictional standards prevailing upon 
August 1, 1959. It has thus failed to comply with the 
requirements of §14(c)(1). For this reason and because 
the National Labor Relations Board has refused to hold 
an appropriate hearing and to make its findings upon 
the “‘record of such hearing’’ as required by Section 9(c) 
of the Act, the Court should reverse the judgment below 
and direct the granting of the relief prayed for in appel- 
lant’s complaint and motion for summary judgment. 
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REPLY BRIEF FOR APPELLANT 


| In its brief the National Labor Relations Board® urges 
the following justification for its refusal to assert jurisdic- 
tion over appellants : 


1. That the Board, without ever having held a hearing 
| or given any horse owners or trainers an opportunity 
to develop a record, may decline to assert jurisdiction 

over this entire class of employers on the basis of 
what the Board, without taking proof, conceives to be 
‘‘material facts [which] were undisputed’’ (Board, 
p. 11), although the critical question of jurisdiction 
over horse trainers and owners ‘‘has not heretofore 
been decided by the Board . . .”’ in any case or pro- 
ceeding in which a hearing has been held (Board, p. 5). 


* Referred to, in this brief, as “NLRB” or the “Board”. Refer- 
iences to Board’s brief will be described as (Board, p. ). 
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2. That the Board’s ‘‘advisory opinion’? procedure, 
adopted after the passage of Section 14(c)(1), is in- 
cluded within the meaning of the phrase ‘‘rule of 
decision’’ and that an advisory opinion has the same 
full force and effect as a ‘‘decision’’ (Board, p. 10). 


Basically, the Board’s brief seeks to equate, automatically 
and without a record, the transient, multi-state operations 
of horse owners and trainers with static race track opera- 
tions. It also seeks to draw from Sec. 14(c)(1) a congres- 
sional grant of unlimited discretion to decline to assert 
jurisdiction over an entire class of employers. 


In pressing these contentions, the Board ignores two 
areas of limitations which it has violated, namely: first, a 
matter of procedure: a ‘‘decision’’, excluding an entire 
class concededly in commerce, may not issue without a 
hearing, and, second, a matter of substance: as Section 
14(¢)(1) commands, ‘‘The Board shall not decline to assert 
jurisdiction’’ where, as here, the standards prevailing on 
August 1, 1959 are met. 


The Board’s effort to create an image of complete or un- 
limited discretion does not cease with the overlooking of 
these two limitations. The Board’s brief even substitutes 
the word ‘‘may’’ for the mandatory ‘‘shall’’ when it in- 
terrupts its otherwise complete quotation of Section 
14(c)(1) (Board, p. 5).* The statutory mandate is clear 
however: ‘‘the Board shall not decline to assert jurisdic- 
tion’? over any case falling within its 1959 jurisdictional 
standards. This case meets the statutory test. Therefore, 
the Board must assert jurisdiction over appellants. The 
substantive aberrations of the Board are fully developed 
in our main brief and nothing the Board has said in its 
brief detracts from the wide, substantial impact on com- 


* The proviso to Sec. 14(c)(1) reads: “Provided that the Board 
shall not decline to assert jurisdiction. . . .” 

The Board’s brief reads: “provided that the Board may not 
decline ‘to assert jurisdiction’ . . .” (Board, p. 5). 


tnerce of horse trainers’ and owners’ operations—facts 
which a record would reveal in great array if only the 
Board would permit the appellants to develop such a 
record. Certainly, the multi-state operations of horse 
trainers have much more effect on commerce than do 
producers of plays, The League of New York Theatres, 129 
NLEB No. 179, motion picture theatres, Combined Century 
Theatre, 123 NLRB 179, bowling alleys, Dale Mabry Lanes 
Ltd., Case No. 12-RC-1010 (unpublished), motion picture 
producers, Edward Small Productions, 127 NLRB No. 38, 
detectives and guards, Pinkerton ‘National Detective 
Agency, 90 NLRB 532, undertakers, Riverside Memorial 
Chapel Inc., 92 NLRB No. 238, tree surgeons, Davey Tree 
Expert Co. Inc., 81 NLRB 1161, restaurants, Brennan’s 
French Restaurant, 129 NLRB 10, local sightseeing boat 
tours, Ray Davidson and Ray, 131 NLRB No. 54, and 
Sunday School material suppliers, Sunday School Board 
of Southern Baptist Convention, 92 NLRB No. 138 (1950). 


' While the Board has permitted each of the other em- 
ployers in the above cases the required hearing, it has 
reached the conclusion that no hearing is necessary here; 
that it may decide to decline jurisdiction over a class of 
thousands of employers of tens of thousands of workers 
‘without regard to the facts which a record might develop; 
and that Congress gave the Board the privilege to make 
such important determinations without regard to the 
normal rules governing adjudications or rule making. This 
reply brief’s primary thrust will be against such specious 
arguments. 


As will be shown below, the Board’s violation of the 
statutory and constitutional rights of the appellants by 
failing to provide the hearing required by law, by 
erroneously equating a ‘‘decision’’ with an ‘‘advisory opin- 
on’’; and by making, without a record, other erroneous 
assumptions of fact and speculative conclusions, warrant 
the reversal of the District Court’s determination. 


| An order should issue requiring the National Labor Re- 
lations Board to conduct a hearing. 
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POINT I 


The statute, as well as constitutional principles of 
due process, require the holding of a hearing before 
the Board decides to decline jurisdiction of an entire 
class of employers over whom the Board concedes it 
is “vested with legal jurisdiction” where admittedly 
the question of jurisdiction has “not heretofore been 
decided by the Board”. 


Significantly, the Board’s brief pays scant attention to 
the hearing requirements of Section 9(c)(1) of the Act 
which, in explicit terms, provides that the Board ‘‘shall 
provide for an appropriate hearing’’ when there is rea- 
sonable cause to believe that a question of representation 
affecting interstate commerce exists. This is fully covered 
in Point III of our main brief (pp. 33-37). 


However, cognizant of the lack of the required hearing, 
the Board seeks to develop two novel theories: (1) that 
‘“a policy announced in Meadow Stud, Inc., 130 NLRB No. 
121 and William H. Dizon, 130 NLRB No. 122, two ad- 
visory opinions issued on May 3, 1961’’ (Board, p. 4) 
constitutes a ‘‘well established policy of declining jurisdic- 
tion over the horse racing industry’? (Board, p. 9) and 
(2) that without a hearing, it had considered ‘‘material’’ 
or ‘‘relevant’’? facts under advisory opinion procedures 
involving other parties, and that since those other parties 
had requested an advisory opinion ‘‘there is no need for a 
trial-type hearing’’ beeause ‘‘under the Advisory Opinion 
Procedure’’ the Board has provided an adequate means for 
the presentation of material facts (Board, p. 11). 


1. Not Until Its “Announcement” in the Meadow Stad 
and Dixon Cases, Has the Board Ever Indicated It 
Entertained the Thought of Declining Jurisdiction 
Over the “Horse Racing Industry”. 


That in truth there was no ‘‘well established policy of 
declining jurisdiction over the horse racing industry’’ is 


attested to by the Board’s statement that in ‘‘declining to 
assert jurisdiction over the appellants, in both cases before 
this Court, the Board adhered to a policy announced in 
Meadow Stud, Inc., 130 NLRB No. 121 and William H. 
Dizon, 130 NLRB No. 122, two advisory opinions issued 
on May 3, 1961 . . .’? (Board, p. 4) (Emphasis added). In 
spite of this latter statement the Board states that the 
announcement was ‘‘in keeping with its long-established 
policy not to assert jurisdiction over the racing industry 
.. .?? eiting Hialeah Race Course, Inc., 125 NLRB 388; 
Jefferson Downs, Inc., 125 NLRB 386; Pinkerton’s Na- 
‘tional Detective Agency, 114 NLRB 1363; Los Angeles 
‘Turf Club, Inc., 90 NLRB 20 (Board, p. 9). 


In the above cited race track cases, the Board continually 
stated that it was declining jurisdiction over ‘‘race track 
operations”? or over the ‘‘race track industry”’. That the 
race track industry is not the racing industry, but rather 
that race track operations are a segment of the ‘‘racing 


industry”, was recognized by the Board in its Hialeah 
decision, supra. 


In the Hialeah case, the Board stated, among other 
things, at page 388: 
‘‘Hialeah . . . does not own any real estate outside 
the State of Florida; it does not own any horses; it 
does not transport horses into or out of the State of 
Florida; it does not furnish feed, equipment or per- 
sonnel to horse owners. . .”’ 


| Horse owners and trainers do all of the things which 
'the Board, in Hialeah, says that race tracks do not do. 


In spite of the language in this most recent race track 
‘ease, specifically limiting the case to ‘‘race track opera- 
tions”’ (p. 391) the Board attempts to assert the novel 
position that this case was part of a “‘well established 
policy of declining jurisdiction over the horse racing in- 
dustry’’ (Board, p. 9). 
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The erroneous assumption that the Hialeah case dealt 
with a ‘‘well established policy of declining jurisdiction 
over the horse racing industry’’ is understandable. Where 
no hearing is permitted, and no record is developed upon 
which a proper decision should rest, such erroneous con- 
clusions as the Board makes in the instant case are possible 
und probable. Congress and the Courts have prescribed 
the necessity of hearings to guard against such mistakes. 


Another equally erroneous conclusion, based upon an in- 
adequate review of disputed material facts, is that the 
standards prevailing on August 1, 1959, do not apply to 
appellant’s operations (Board, pp. 28, 29). Yet, in the 
first major decision following the adoption of the juris- 
dictional standards of $50,000 for non-retail operations 
(which were later frozen by Congress as a minimum basis), 
the National Board said: 


“The Board has determined that it will, as it did in 
1954, apply those jurisdictional standards to all future 


and pending cases.’’ Siemons Mailing Service, 122 
NLRB No. 13. 


In adopting such jurisdictional standards the National 
Board stated that: 


“It believes, however, that the jurisdictional line 
delineated by its new standards will bring within its 
exercised jurisdiction a significant number of enter- 
prises previously falling outside that area...” 


Thus, in asserting jurisdiction in all future cases the 
National Board gave explicit notice that all businesses 
would be measured by either the non-retail or the retail 
standards set forth in the Siemons case, and Carolina Sup- 
plies and Cement Co., 122 NLRB No. 17 except for certain 
listed categories of industries where special rules would 
apply. These special rules cover the businesses listed on 
page 26 of our main brief. 
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The Board’s recalcitrant denial of a hearing at which 
appellant could develop a record upon which the Board 
could arrive at a proper ‘‘rule of decision’’ denies ap- 
pellant an adequate review of material facts. The Board’s 
action therefore deprives appellant of statutory and con- 
stitutional due process rights; the Board should be ordered 
to grant the required hearing. 


2. The Advisory Opinion Procedure Is Not an Adequate 
Device for a Full Presentation of All Material Facts, 
Nor Does the Administrative Procedure Act Sanction 
Its Use. 


Congress has never sanctioned nor has this Board ever 
lrelied on affidavits or a partial presentation of some of 
the facts as the basis for reaching a final and binding 
decision declining jurisdiction over an entire class of em- 
ployers over which it admittedly has legal jurisdiction, 
without giving that group an opportunity to develop a full 


and complete record for Board consideration. Such a pro- 
‘eedure is arbitrary and capricious and denies this class 
of employers their rights under the Act. 


To support its contention, the Board states that the Ad- 
‘ministrative Procedure Act permits advisory opinions 
‘(Board, p. 39), and therefore sanctions its use in place of 
‘the ‘“‘decision’’ required by Section 14(¢) (1). 


_ But reference to a Board regulation adopted in ac- 
cordance with the Administrative Procedure Act, Title 5 
U.S.C. §1001, et seg., which permits issuance of ‘< Advisory 
Opinions”? merely refers to Section 1003 of the Adminis- 
itrative Procedure Act which prescribes the manner in 
‘which proposed rules shall be published or interested 
parties afforded an opportunity to present their views 
‘before the rules are issued. Nowhere in the Administrative 
Procedure Act is there authority for the novel concept 
‘that an opinion issued by the Board in an advisory form 
and without a hearing shall constitute a ‘‘rule of decision”’ 
‘to decline jurisdiction over an entire class of employers. 
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The entire scheme of the Administrative Procedure Act, 
contrary to the Board’s assertion, relates to and is con- 
cerned with the conduct of hearings before a ‘‘decision is 
issued’’—the very principle urged by appellants. A brief 
analysis of that statute makes that evident. 


Section 1004, which refers to decision making, deals with 
“adjudications required by statute to be determined on the 
record after opportunity for an agency hearing’’, also to 
‘“times and places for hearing’’ as well as to ‘‘officers who 
preside at the reception of evidence’’. 


Section 1005 deals with persons ‘‘compelled to appear in 
person’’, ‘‘issuance of process’’, ‘‘transeript of evidence’’, 
“‘official transcript of testimony’? subpoenas and produc- 
tion of evidence. 


Section 1006 specifically deals with hearings, and spells 
out the powers and duties of ‘‘presiding officers’’, the tak- 
ing of evidence, the burden of proof, rebuttal evidence, 
cross-examination, ‘‘the transcript of testimony and ex- 
hibits (which) . . . shall constitute the exclusive record 
for decision’’, and most important that no rule or order 
(i.e., decision) be issued except upon consideration of the 
whole record as supported by reliable and substantial evi- 
dence. 


Obviously, the entire scheme of the Administrative Pro- 
cedure Act presupposes administrative adjudication based 
on records complied at hearings. It gives no support what- 
soever to the contention urged by the Board that because 
it adopted a rule or regulation permitting advisory opinions 
in accordance with the procedural requirements for rule 
making, an advisory opinion constitutes a decision or ad- 
judication issued in accordance with that Act. 


If Congress intended the advisory opinion procedure 
to suffice for the declination of jurisdiction over an en- 
tire ‘‘class of employers’’ it could have so provided. How- 
ever, it did not. Rather it explicitly commanded that only 
a “rule of decision or published rules . . .’’ could be the 
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basis for declining jurisdiction over ‘‘any class or category 
of employers’’. 


‘‘When a statute limits a thing to be done in a par- 
ticular mode, it includes the negative of any other 
mode. Raleigh, etc. R. Co. v. Reid, 13 Wall. 269, 270, 
20 L. Ed. 570; Scott v. Ford, 52 Or. 288, 296, 97 P. 99”’; 
Botany Worsted Mills v. United States, 278 U. S. 282, 
289. 

“< And where Congress borrows terms of art in which 
are accumulated the legal tradition and meaning of 
centuries of practice, it presumably knows and adopts 
the cluster of ideas that were attached to each 
borrowed word in the body of learning from which it 
was taken and the meaning its use will convey to the 
judicial mind unless otherwise instructed. In such 
case, absence of contrary direction may be taken as 
satisfaction with widely accepted decisions not as a 
departure from them.’? Morisette v. United States, 
342 U.S. 246, 263 (1951). 


! Under Section 14(c)(1) the Board may not proceed to 
' decline jurisdiction without a ‘‘rule of decision or published 
i rules adopted pursuant to the Administrative Procedure 
i Act??, A “decision”? must conform to the hearing require- 
‘ ments of the Administrative Procedure Act, as well as of 

the National Labor Relations Act. No such hearing has 
- ever been held involving this class of employers. Thus the 

Board violated the terms of the Act, the provisions of the 
| Administrative Procedure Act, and the substantive and 
' procedural rights of the appellant. Further, a ‘‘published 
: yale’? must conform to the notice and procedural require- 
' ments of § 1003 of the Administrative Procedure Act. No 
i ‘<published rule’’ relating to horse owners or trainers was 
: ever adopted, therefore § 14(c)(1) has not been satisfied. 


The Board’s contention that no hearing was necessary 

before it barred the rights of the Act to an entire class of 

' employers, who are actually and concededly engaged in 
| interstate commerce is erroneous, and must be reversed. 
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POINT II 


An “advisory opinion” is not and never has been 
considered a “rule of decision” within the meaning of 
Section 14(c) (1), and may not be used by the Board 
as the basis for declining to assert jurisdiction over an 
entire class or category of employers. 


The Board may exercise its discretion to decline to assert 
jurisdiction over a class or category of employers only by 
“‘rule of: decision or by published rules . . ..’? Section 
14(c)(1) specifically so provides. Concededly there has 
been no decided case and no rule promulgated by the 
Board in accordance with the requirements of the Ad- 
ministrative Procedure Act, which is applicable to jurisdic- 
tion over horse trainers or owners. Therefore, the Board 
has failed to obey the statute’s mandate. 


The Board attempts to escape from this obvious conclu- 
sion by asserting that its advisory opinions fall within the 
meaning of ‘‘rule of decision’. On this point, the Board’s 
brief at page 10 states: 


“‘The advisory opinions in Meadow Stud and Dixon 
by which the Board promulgated the jurisdictional 
policy challenged here are encompassed by the phrase 
‘rule of decision’ because they constitute a Board con- 
clusion reached upon consideration of relevant facts 
and arguments presented by the parties.’’ 


The Board errs in that: 


(1) An advisory opinion is not a ‘‘rule of decision”’, 


(2) The Board’s conclusion was not reached upon con- 
sideration of all relevant facts, and 


(3) The facts referred to were not presented by ‘‘the 
parties’’ here involved. 
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(1) An advisory opinion is not a “rule of decision”. 


An advisory opinion issued without a hearing and on 
‘the basis of written allegations which are not admitted 
‘eannot be equated with a ‘‘rule of decision’’ in which a 
‘hearing is required. Obviously, a ‘‘rule of decision’’ is a 
determination enunciated by the Board in proceedings pur- 
‘suant to the provisions of the Act, which require notice 
‘and hearing. There is no provision in Section 14(¢) (1) of 
the Act—or in any other section of the Act—which 
‘recognizes the advisory opinion as a method whereby the 
rights of the parties are to be determined or decided in 
leither representation cases under Section 9 of the Act or 
unfair labor practice cases under Section 8 of the Act. 


Obviously, the Board has a right to issue rules and 
‘regulations. Section 6 of the Act so provides. Section 
14(c) of the Act also gives the Board special power to 
adopt rules on the subject of jurisdiction. But the advisory 
‘opinion rule, as adopted by the Board pursuant to the Ad- 


iministrative Procedure Act (Board’s brief, Appendix D), 
‘is one thing; an advisory opinion rendered under such 
rule is quite another. The former is a rule pursuant to the 
i Administrative Procedure Act. The latter is no more 
‘than agency action pursuant to such rule. This type of 
action cannot constitute either ‘‘a Board decision”? or ‘‘a 
Board rule’’. A decision must be made and a rule must 
‘be adopted pursuant to the procedural requirements of the 
Administrative Procedure Act. Neither by ‘‘rule of deci- 
gion’? nor ‘‘published rules’’ has the Board acted to decline 
to accept jurisdiction over horse trainers or owners. 


It is important to note that no rule or regulation regard- 
ing an advisory opinion procedure was in effect before 
‘the adoption of the 1959 amendments to the Act. The 
advisory opinion regulations were issued by the Board on 
' November 4, 1959, published in the Federal Register on 
‘ November 7, 1959 (24 Fed. Reg. 9095) and became effective 
‘on November 13, 1959. The latest amendments to the Act 
‘ itself were adopted on September 14, 1959. Thus, no claim 
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can be made that there was, by such September 1959 
amendments, Congressional confirmation of any agency- 
created practice. The advisory opinion practice was not 
then in existence. Congress knew nothing of it and cer- 
tainly did not have such procedure in mind when it incor- 
porated the words ‘‘rule of decision’? and ‘‘published 
rules’’ into § 14(c) (1). 


An examination of the term ‘‘advisory opinion’’ leads 
to the inescapable conclusion that it has no fraternity 
with the terms ‘‘rule of decision’’ or ‘“‘decision”’. An 
‘advisory opinion’’ is a statement which contemplates no 
adjudication nor review of facts. It neither finds facts 
nor lays down law. While a helpful guide to future action, 
it does not determine a present controversy. See In re 
Opinion of the Judges, 70 Okla. Cr. 83, 104 P. 2d 726 
(1940) ; Opinion of the Judges, 870 Okla. Cr. 297, 197 P. 2d 
629 (1948). 


‘‘An advisory opinion is merely a giving of advice; 
it is not binding.’’ Rauh v. Fletcher Savings & Trust 
Co., 207 Ind. 628, 194 N. E. 334, 336 (1935). 


“It is merely the opinion of a judge or judges of a 
court, which adjudicates nothing and is binding on 
no one.’’ State ex rel. Draper v. Wilder, 145 Ohio 
St. 447, 62 N. E. 2d 156, 160 (1945). 


The phrase ‘‘rule of decision”’ is a term of art having 
a definite and settled meaning. The courts have made it 
clear that the phrase ‘‘rule of decision’’ is an accepted 
legal precedent of a state or jurisdiction which recognizes 
it as a binding part of its body of jurisprudence. EF. B. 
& A. C. Whiting Co. v. City of Burlington, 106 Vt. 446, 
175 A. 2d 35, 42 (1934); Gas Products Co. v. Rankin, 63 
Mont. 372, 207 P. 993 (1932): 


In light of settled judicial recognition of the distinction 
between decisions and advisory opinions, the Board’s posi- 
tion cannot be considered seriously. 
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We do not contend that the Board does not have the 
‘right to issue advisory opinions, but rather that an advisory 
opinion issued without a hearing is exactly what its name 
‘implies—an opinion which is advisory in nature, and not 
one which is final and binding upon parties not privy to 
the advisory opinion. 


Indeed, Congress was firm in outlining the procedure 
iit intended the Board to follow when it specified that the 
‘Board must proceed by ‘‘rule of decision or by published 
‘yules.. . .”? A ‘bill which passed the Senate authorized 
‘any state agency ‘other than a court’ to exercise juris- 
: diction ‘over all cases over which the Board has jurisdic- 
‘tion, but by rule or otherwise, has declined to assert juris- 
‘diction’. . .”’ (S. 1555, 86th Cong., 1st Sess. (1959), cited 
‘ at Board, p. 16) (Emphasis added.) The earlier adminis- 
' tration bill in the Senate also provided that declination of 
| jurisdiction may be ‘‘by rule or otherwise’’. S. 748, 86th 

Cong., Ist Sess. 1959) cited 1 Leg. Hist. 677-678, cited at 
Board, p. 18, fn. 8 . 


Had Congress intended that the advisory opinion be 
effective as a declination of jurisdiction, it would have 
allowed the term ‘‘otherwise’’ to remain. Instead, it elimi- 
nated the ‘‘otherwise’’ and specifically provided that a 
declination of jurisdiction be based on a ‘‘rule of decision 
or by published rules. . . .”” 


As expressed by the courts, the 


““maxim expressio unius est exclusio alterius applies. 
It is a well-settled principle of statutory construction 
that the expression of one thing excludes others not 
expressed.’’ Jones v. H. D. & J. K. Crosswell, 60 F. 
2d 827, 828 (4th Cir., 1932). 

“Generally speaking a ‘legislative affirmative 
description’ implies denial of the non-described pow- 
ers.’? Continental Casualty Co. v. United States, 314 
U. S. 527, 533 (1941). 
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Certainly an agency-created procedure which would deny 
constitutionally and congressionally created rights where 
‘‘Congress had made no such provision in explicit terms’’ 
will itself be denied enforcement by the courts. Kent v. 
Dulles, 357 U. S. 116, 180 (1958). Thus, while the Board 
may use the advisory opinion device to aid persons avail- 
ing themselves of this procedure, it may not use it to cir- 
cumvent the rights of others to the hearing prescribed by 
the Act. 


On page 34 of its brief the Board cites Lambros v. 
Young, 79 U. S. App. D. C. 247, 249, 145 F. 2d 341, 343, 
for the proposition that a ‘‘decision involves reaching a 
conclusion’’, and that the Board in issuing an ‘‘advisory 
opinion’? in Meadow Stud and Dizon has necessarily de- 
cided the issues in the instant case. But in the Lambros 
ease a hearing, at which all the parties were given the 
opportunity to present all of their facts, had been held. 
In neither the Meadow Stud, Dixon, nor in the case at bar 
has a hearing been held. In spite of the hearing held in 
the Lambros case, this court found that a proper ‘‘con- 
clusion’’, i.e., ‘‘decision’’, had not been reached where the 
results of such hearing were upheld by a divided vote of 
an administrative board. How much more so is this in a 
case where no hearing at all has been held? 


In view of the explicit use of the term ‘‘rule of decision’”’, 
and of the fact that no ‘‘decision’’ based upon a hearing 
was reached, the Board has failed to comply with the Con- 
gressional mandate as contained in Section 14(c)(1). 


(2) The Board’s conclusion was not reached upon con- 
sideration of all relevant facts since the parties had 
no opportunity to present any facts. 


The Board states that it declined to assert jurisdiction 
because of: 


‘¢ | . the nature of the industry, which is in effect 
a state-created monopoly, the tangential importance of 
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racing to the national economy, the degree of state 
regulation and the compelling interest of the states in 
racing’’ (9-10). 


Moreover, time after time in its brief, the Board refers 

. to its conclusions and to ‘‘undisputed facts’’—which were 

never developed by the parties before the Board. The 

Board’s brief is crammed with statements indicating it has 

: arrived at its decision by examining facts relating to the 
uniqueness of the horse racing industry (see pp. 4, 9, 23, 

: 86), or to facts relating to state regulation of race tracks 
(see pp. 26, 36), or to facts relating to the employees of 
horse trainers or owners (see pp. 26, 36, 38). 


Appellant strongly disputes the Board’s conclusion that 
; these material facts ‘‘are not disputed’’ (at p. 11). In fact, 
i the William H. Dixon Advisory Opinion, relied on so 
: heavily by the Board, shows that the union’s answer to 
i the employer’s petition in that proceeding, far from ad- 
mitting the facts alleged, actually denied and controverted 
‘many of them! (See Appendix B, Board’s brief, p. 56.) 
No facts at all were developed by evidence or testimony or 
even affidavit in this proceeding before the Board. 


Farther, the Board refers to legislative and administra- 

tive regulations within the state, but none of these regula- 

; tions was in the papers or affidavits submitted to the Board, 
: nor was any regulation the subject of testimony. 


The Board, in continuing its discussion of relevant facts 
considered, states that: 


‘‘Equally relevant and in some cases, as here, com- 
pelling, are the nature of the industry and the avail- 
ability and effectiveness of state regulation.’’ (p. 31) 


The parties were not given the opportunity to describe 
the very limited nature of state regulation. Witnesses 
would have testified as to the routine licensing for horse 
owners and trainers as opposed to the detailed regulation 
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of race tracks, and they would have introduced evidence 
regarding the basic distinction between the two different 
types of business. 


No evidence was introduced by the parties regarding 
the availability or the effectiveness of state regulation. 
This is a disputed area where the Board has assumed that 
there is complete and detailed regulation over these owners 
and trainers. In cognizance of the nature, extent and effec- 
tiveness of these regulations, a hearing with witnesses 
qualified to testify as to these factors is essential If these 
factors are so ‘‘compelling’’ to the Board, as it expressly 
admits, it is essential that the parties be afforded an op- 
portunity to testify regarding the extent, availability and 
effectiveness of state regulation, rather than have the 
Board reach conclusions without any evidence on that sub- 
ject whatsoever. 


In no case cited by the Board, for the proposition that 
it has complete discretion to decline jurisdiction, has the 
Court upheld such a sweeping exercise of power without 
a hearing having first been conducted at which all the 
facts could be presented. This Court, in Leedom v. Fitch 
Sanitarium, 294 F. 2d 251, allowed the Board to decline 
jurisdiction, but in that case a hearing had been held prior 
to the declination of jurisdiction. In the Fétch case, the 
Court could feel confident that the Board had considered 
all relevant and material facts presented to it. Such con- 
fidence must necessarily be lacking in the instant case. 


An adequate ‘‘decision’’ is impossible where a hearing 
is denied, along with all the procedural devices necessary 
for a full presentation of all material and relevant facts. 
Indeed, where a hearing, examination and cross-examina- 
tion are essential devices for the protection of certain 
rights, no administrative agency will be permitted to pro- 
ceed without these safeguards, no matter how urgent its 
interests, unless there is ‘‘explicit authorization from. . . 
Congress.’? Green v. McElroy, 360 U. S. 474 (1959). 
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‘Here there is no such authorization. On the contrary, 
iCongress explicitly commands a hearing along with all 
the other procedural safeguards outlined in the Adminis- 
trative Procedure Act. 


i (3) The parties referred to by the Board are not the parties 
in this proceeding. 

In its brief, the Board confuses appellant here with the 
iparties in the Meadow Stud and Dixon cases and seeks to 
i bind him on facts relating to other persons and their busi- 
ness. Thus, the Board says (Board, p. 46): 


“¢. , . there can be no question that the parties 
were afforded an adeqgate opportunity, in both 
Meadow Stud and Dixon, to present data which they 
deemed essential. . . .”’ 


Appellant was not a party to the Meadow Stud and 
Dizon cases, nor was he privy to any of the interested 


parties in those cases. 


Whatever determination was reached by the Board in 
i those cases is not final and binding on the appellant, in the 
absence of a ‘‘rule of decision or . . . published rules 
adopted pursuant to the Administrative Procedure Act.”’ 


Conclusion 


The National Labor Relations Board has failed to com- 
| ply with the requirements of Section 14(c) (1) of the Act 
| relating to the method by which it may decline jurisdiction, 
| as well as Section 9(c)(1)! of the Act and the Adminis- 
' trative Procedure Act relating to the requirements of a 
| hearing, in declining jurisdiction over appellants on the 
i basis of a so-called advisory opinion relating to persons, 
i neither of whom were parties nor privies to this action. 
i Further, for all of the reasons set forth in our main brief, 
' the Board is required to take jurisdiction over appellants 
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and other employers whose operations exert a substantial 
impact on commerce and who otherwise meet the jurisdic- 
tional standards that the Board had adopted prior to 
August 1, 1959. 


This Court should therefore reverse the judgment below 
and direct the granting of the relief requested in the 
complaint and motion for summary judgment. 
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